NUMBER 24

Washington, Saturday, February 3, 1940

Rules, Regulations, Orders

TITLE 7—AGRICULTURE

CHAPTER lX—DWISION OF MARKET-
ING AND MARKETING AGREE-
MENTS .

[Order No. 4, as amended.]

PART 904—ORDER MAKING EFFECTIVE ORDER
No. .4, as AMENDED, REGULATING THE
Hanpring OF MILK IN THE GREATER
BosTON, MASSACHUSETTS, DMARKETING
ARrEa® .
* Whereas, H. A. Wallace, Secretary of

Agriculture of the United States of
America, pursuant to the powers con-
ferred upon the Secretary by Public Act
No. 10, 73d Congress, as amended and as
reenacted and amended by the Agricul-
tural Marketing Agreement Act of 1937,
jssued on January 19, 1940, Order No. 4,
as amended? regulating the handling of
milk in the Greater Boston, Massa-
chusetts, marketing area, said order, as
amended, to -become effective at such
time as the Secretary might subsequently
declare; and

‘Whereas, the requirements of section
8c (9) of the act have been complied with:

Now, therefore, H. A. Wallace, Secre-
tary of Agriculture of the United States,
pursuant to the powers conferred upon
the Secretary by Public Act No. 10, 73d
Congress, as amended and as reenacted
and amended by the Agricultural Mar-
keting Agreement Act of 1937, hereby
declares- that said Order No. 4, as
amended, regulating the handling of milk
in the Greater Boston, Massachusetts,
marketing area shall be effective on and
after 12:01 a. m,, e. s. t., February 4, 1940,
and hereby orders that from said date
such handling of milk produced for sale
in the Greater Boston, Massachusetts,
marketing area as is in the current of

*This order issued under authority con-
tained in 48 Stat. 31 (1933), 7 U.B.C. §601
et seq. (1934); 49 Stat. 750 (1935); 50 Stat.
- §94gs§1937), 7 US.C. § 601 et seq. (Supp. IV,
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interstate commerce or as directly bur-
dens, obstructs, or affects interstate com-
merce, shall, from such effective date, bz
in conformity to and in compliance with
the terms and conditions of Order No. 4,
as amended.

I hereby determine that an emergency
exists which requires a shorter peried of
notice than that specified in Article 11T,
Section 300, of the General Regulations,
Series A, No. 1, as amended, of the Agri-
cultural Adjustment Administration,
United States Department of Agxicul-
ture, and that the filing of this order
with the Division of the Federal Rerister
on or before February 3, 1940, will con-
stitute, under the circumstances, reason-
able notice.

In witness whereof, H. A. Wallace,
Secretary of Agriculture of the United
States, has executed this order in dupli-
cate and has hereunto set his hand and
caused the official ceal of the Depart-
ment of Agriculture to be affixed hereto
in the city of Washington, District of
Columbia, this 1st day of February 1940.

[sEAL] H. A. WALLACE,
Secretary of Agriculture.
[F. R. Doc. 40-496; Flled, February 1, 1840;
R 2:07 p. m.])

~

{Order No. 34—Amendment HNo. 1]

Part 934—OrpER MAEMNG EFFECTIVE
AnenprenT No. 1 1o Orper No. 34 ReG-
ULATING THE HAampLoic oF Mg v
THE LOWELL-LAWREN CE, MASSACEUSETTS,
MARRETING AREA*

Whereas, H. A. Wallace, Secretary of
Agriculture of the United States of Amer-
ica, pursuant to the powers conferred
upon the Secretary by Public Act No. 10,
73d Congress, as amended and as reen-
acted and -amended by the Agricultural
Marketing Agreement Act of 1937, issued,
on January 19, 1940, Amendment INo. 1,

°This order issucd pursuant to the guthor-
ity contained in 48 Stat, 31 (1933), 7 US.C.
§ 601 et scq. (1934): 49 Stat. 750 (1835); £9
]S:Ttraib 346 (1937), 71 US.C. § 601 ct ceq. (Supp.

CONTENTS

RULES, REGULATIONS, ORDERS

TITLE T—ACGRICULTURE:

Division of Marketing and Mar-

keting Agreements:
Mil; handling orders made

effective:

Greater Boston, Mass., Mar-
keting Area___________
Lowell-ILawrence,Mass.,

TrrLE 12—BAnEs AND Bangmie:
Board of Governors, Federal
Reserve System:
Interlocking bank directo-
rates, Regulation L
amended . _________=_
TirLE 17—CoIx{0DITY AND SECURI~-
TIES EXCBANGES:
Securities and Exchange Com-
mission:
Public Utility Holding Com-
pany Act of 1935: ’
Rule U-5B-1 amended;
forms adopted -
Rue U-12E-2, amendment__
Rule U-14-2; amended form
adopted e
TITLE 26—INTERNAL REVENUE:
Bureau of Internal Revenue:
Income tax under the Infer-
nal Revenue Code (Reg-
ulations 103) oo
Subpart D—Personal hold-
ing companies ___
Subpart E—Definifions..___
Subpart FP—Mitigation of
. effect of limitation and
other provisions in in-
come tax cases. .
TITLE 46—SEIPPING:
Bureau of Marine Inspection
and Navigation:
Seamen, regulations amended._

NOTICES

Department of Agriculture:

Division of Marketing and Mar-

ketiny Agreements:
Milk handling determinations:
Greater Boston, Mass,
Marketing Area_ ...
Lowell-Lawrence, }Mass.,
Maorketing Area . _

(Continued on next page)

567

568

568
569

569

569

569
579

588
539



Published dalily, except Sundays, Mondays,
and days following legal holidays by the
Division of the Federal Register, The National
Archives, pursuant to the authority con~
tained in the Federal Register Act, approved
July 26, 1935 (49 Stat. 500), under regula-
tions prescribed by the Administrative Com-
mittee, approved by the President.

The Administrative’ Committee consists of
the Archivist or Acting Archivist, an officer
of the Department of Justice designated by
the Attorney General, and the Public Printer
or Acting Public Printer.

The dally issue of the FeDERAL REGISTER
will be furnished by mall to subscribers, free
of postage, for $1.26 per month or $12.50 per
year; single coples 10 cents each; payable In
advance. Remit money order payable to the
Superintendent of Documents directly to the
Government Printing Office, Washington, D.C.

CONTENTS—Continued
Department of Labor: -
Wage and Hour Division:

Raw fur receiving industry,
seasonal industry exemp-
tion —————

Federal Trade Commission:
Orders appointing examiners,

‘Page

589

ete.:
Fredmorr, Inc., and Morris '
Weitz . 590
Marhar Sales Co., and-Meyer -
R. Eisenbrock.ee---_-_ 590}
Securities and Exchange Com-
mission:
Consolidated Electric and Gas
Co., withdrawal of applica-
‘tion granted - 591

International Utilities Coxrp,, -
payment approved. ...
Northern Indiana Power Co., et

al., hearing ordered--____. 591
Northern Natural Gas Co., et al,, -
order to show cause__..-. 591

to Order No. 34,* regulating the handling
of milk in the Lowell-Lawrence, Massa-
chusetts, marketing area, said amend-
ment to become effective at such time as
the Secretary might subsequently de-
clare; and . S
Whereas, the requirements of section
8c (9) of the Act have been complied
with: ;

Now, therefore, H. A. Wallace, Secre~
tary of Agriculture of the United States,
pursuant to the powers conferred upon
the Secretary by Public Act No. 10, 73d
Congress, as amended and as reenacted
and amended by the Agricultural Mar-
keting Agreement Act of 1937, hereby de-
clares that said Amendment No. 1 to

15 F.R. 26¢ DI,

Order No. 34 regulafing the handling of
milk in the Lowell-Lawrence, Massachu-
setts, marketing areg shall be effective on
and after 12:01 a. m,, e. s. t.,, February
4, 1940, and hereby orders that such han-
dling of milk produced for sale in the
Lowell-Lawrence, Massachusetts, mar-
keting area as is in the current of intér-
state commerce or as directly burdens,
obstructs, or affects interstate commerce,
shall, from such effective date, be in
conformity to and in compliance with
the terms and conditions of Order No. 34
as amended by said Amendment No. 1.

. I hereby determine that an emergency
exists which requires a shorter period of
notice than that ‘specified in Article IIT,
Section 300, of the General Regulations,
Series A, No. 1, as amended, of the Agri-
cultural Adjustment Administration,
United States Department of Agricul-
ture, and that the filing of this order
with the Division of the Federal Register
on or before. February 3, 1940, will con-

| stitute, under the circumstances, reason-

able notice.
In witness whereof, H. A. Wallace, Sec~

|retary -of Agriculture of the United

States, has executed this order in dupli-
cate and has hereunto set his hand and

‘I caused the official seal of the Department

of Agriculture to be affixed hereto in the
city of Washington, District of Columbia,
this 1st day of February 1940.

[seaL] H, A. WALLACE, '
Secretary of Agriculture.

[F. R. Doc. 40-494; Filed; February 1, 1940;
2:06 p. m.]

TITLE 12-BANKES AND BANKING
CHAPTER II—BOARD OF GOVERNORS

OF THE FEDERAL RESERVE SYS-

TEM B
INTERLOCKING BANK DIRECTORATES UNDER
" 7HE CLAYTON ACT T
REGULATION L AMENDED

I~

On February 1, 1940, the Boarg*of

‘| Governors of the Federal Reserve System

adopted the following resolutigri: .

Resolved, 'That Regulation L {12 CFR.
212], Interlocking Bank Directorates
Under the Clayton Act, be amended,
effective immediately, as follows:

1. By changing the date “February 1,
1940” in section 3 (a) [12 CFR.212.3 (a)1]
to the date “June 1, 1940”; and
“ 2. By changing the date - “February 1,

'1940” in section 3 (e) [12 CFR.212'3 (&)1

to the date “June 1, 1940.” [Sec. 8, 38
Stat. 732; Sec. 329, 49 Stat. T1T; Sec. 11,
38 Stat. 734; Sec. 602 (d), 48 Stat. 1102;
15 US.C. 19 and Sup, ITI; 15 U.S.C. 21]

~ [sEat} S. R. CARPENTER,

- Agsistant Secretary.

[F. R. Doc. 40-497; Filed, February 1, 1940;
3:29p.m.]

~
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TITLE 17—COMMODITY AND
SECURITIES EXCHANGES

CHAPTER I—SECURITIES AND
EXCHANGE COMMISSION

PusLic UTILITY HOLDING COMPANY ACT
OF 1935

AMENDMENT OF RULE U-5B-1, ADOPTION OF
AMENDED FORM US5B, AND ADOPTION OF
FORM USB—SPECIAL SUPPLEMENT

Acting pursuant to the authority con-
ferred upon it by the Public Utility Hold-
ing Company Act of 1935, particularly
Sections 5 (b), 14 and-20 (a) thereof [C.
6817, sec. 5, 49 Stat. 812; 15 U.8.C., Sup.
II1, 79e: C. 687, sec. 14, 49 Stat. 827; 16
U.S.C., Sup. IO, 79n: C. 687, sec. 20, 49
Stat. 833; 15 U.S.C., Sup. IIT, 79t1, and
finding such action necessary and appro-
priate in the public interest and for the
protection of investors and consumers,
and to carry out the provisions of said
Act, the Securities and Exchange Com-
mission hereby amends Rule U-5B-1
[Seec. 250.U-5B-1] to read as follows:

§ 260.U-5B-1 (Rule U-5B-1) Reygis=-
tration statements—Form and time of
filing.

(a) Form U5B [Sec. 259.U5B]1 marked
“Adopted'May 17, 1938 and amended Feb~
ruary 1, 1940 is prescribed as the form
for registration statements required to be
filed with the Commission, pursuant to
Section 5 [C. 687, sec. 5, 49 Stat. 812;
15 U.S.C, Sup. III, 79%] of the Act, by
any registered holding company which
may be required to file such a registra«
tion statement on or affer May 1, 1940.
Any registered holding company filing &
registration statement prior to May 1,
1940 may at its election file on Form USB
[Sec. 259.05B]1 marked “Adopted May 17,
1938”7, or on said form as so amended.
Every registered holding company which
has not filed its registration statement
on Form U5B [Sec. 259.U5B1 marked
“Adopted May 17, 1938 and amended
February 1, 1940” shall file, on or before
July 1, 1940, a special report ravising
Exhibits D and E of the registration
statement of such company. Form USB
[See. 259.U5Bl1—Special Supplement
marked “Adopted February 1, 1940”} ig
prescribed as the form for such special
report.

(b) Any holding company filing o
notification of registration pursuant to
the provisions of Section 5 (a) [C..687,
sec. 5, 49 Stat. 812; 15 U.S.C., Sup. III,
9], shall file with the Commission a
registration statement on Form USB
[Sec. 259.U5B] within 90 days after the
filing of such notification of registration,
and any company filing such a notifica-
tion prior to becoming a holding com-
pany shall file such statement on Form
U5B [Sec. 259.U5B1 within 90 days after
the date of becoming a holding company.

(¢) The Commission, upon a showing

of reasonable cause therefor, may ex-

1Not filed as part of the original document.
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tend the time for any filing required by
this rule. ‘The information contained
. in registration statements filed pursuant
to this rule shall be kept current in the
manner prescribed by Rule U-14-2 [Sec.
250.0-14-2]. ' - :

Effective February 3, 1940.

By the Commission.
[sEar] Francis P. BrASSOR,
Secretary.

{F. R. Doc. 40-507; Filed, February 2, 1940;
12:26 p.m.]

Horpmc Conpany AcCT
OF 1935

AMENDMENT OF RULE U—14—2 AND ADOPTION
OF AMENDED FORM USS

Acting pursuant to the authority con-
ferred upon it by the Public Utility Hold-
ing Company Act of 1935, particularly
Sections 14 and 20 (a) thereof [C. 687,

_sec. 14, 49 stat. 827; 15 U.S.C., Sup. III,
-79n: C. 687, sec. 20, 49 Stat. 833; 15
U.S.C., Sup. IIT, 79t1, and finding such
action necessary and appropriate in the
public interest and for the protection of
investors and consumers, and o carry
out the provisions-of said Act, the Securi-
ties and Ezchange Commission hereby
amends Rule U-14-2 [Sec. 250. U-14-2]
to read as follows:

§2500-14-2 (Rule U-14-2) An-
nual supplements to registration state-
ments—Form and time of filing. Form
U5S [Sec. 259.U05S1, marked “Adopted
February 1, 1940,” is prescribed as the
form for annual supplements to registra-
tion statements to be filed by registered
holding companies pursuant to Section
.14 [C. 687, sec. 14, 49 Stat. 827; 15 U.S.C,,
-Sup. III, 79n] of the Act and for the pur-
pose of keeping cwrrent the information
contained in the registration statements
of such companies. Such annual sup-
plement shall be filed on or before the
first day of May in each year and shall be
filed by every company, which has filed
with the Commission before Decemher
31 of the preceding year a registration
statement on Form U5B [Sec. 259.U5B1.
The first annual supplement shall cover
the period since the date of the informa-
tion filed pursuant to the U5B statement
up to the close of the last calendar year.

The Commission, upon a showing of
reasonable cause therefor, may permit
the filing of a supplement on other than
a calendar year basis or extend the time
within which any such supplement is to
be filed,
. Effective February 3, 1940.

By the Commission.

[sEaL] Francis P. BRASSOR,

Secretary.

[F. R. Doc. 40-505; Filed, February 2, 1940;
t 12:26 p. m.]

PusLic UTILITY

PosrLic Urmwiry Horudmne CoMPANY ACT
or 1935

AMENDMENT OF RULE U—-12E-2

The Amendment of Rule U-12E-2 pro-
mulgated by the Commission, to be
effective on January 26, 1940, and pub-
lished on page 316 of the Feperar RecIs-
Ter for Saturday, January 27, 1940,
is corrected insofar as the capton of
that document is concerned. ‘This cap-
tion should read “Amendment of Rule
U-12E+2"” instead of “Amendment of
Rule U-12F-2",

By the Commission.

[seaL] Fravcis P. BRassor,

Seerctary.

[F. R. Doe. 40-50G; Filed, February 2, 1940;
12:20 p. m.]

TITLE 26—INTERNAL REVENUE
CHAPTER I—BUREAU OF INTERNAL
REVENUE

[Regulations 103)

Irconte TAax UNDER THE INTERNAL REVENUE
- Cope®

[The table of contents, Subpart A (In-
iroductory Provisions) and Subpart B
(General Provisions) appeared in the is-
sue for Thursday, February 1, 1940.
Subpart C (Supplemental Provisions)
appeared in the issue for Friday, Feb-
ruary 2, 1940.]

SUBPART D—PERSONAL HOLDING COMPANIES

Sec. §00. SURTAX O FERSONAL HOLDIG COLY-
PANIES,

There shall be levied, collccted, and patd,
for each taxable year beginning after Decem-

ber 31, 1838, upon the undistributcd sub-|r.

chapter A net income of every perconal
holding company (in addition to the taxes
imposed by chapter 1) a surtax equal to the
sum of the following:

(1) 65 per centum of the amount thereof
not in excess of $2,600; plus

(2) 75 per centum of the amount thereof
in excecs of £2,000.

§ 19.500-1 Surtaz on personal holding
companies. Section 500 imposes for each
taxable year beginning after December
31, 1938 (in addition to the taxes imposed
by chapter 1), a graduated income tax
or surtax upon corporations classifled as
personal holding companies and, under
the circumstances specified in cection
501 (c), upon an affiliated group of rail-
road corporations. Corporations so
classified are exempt from the surtax on
corporations improperly accumulating
surplus imposed by section 102, but are
not exempt from the other taxes imposed
by chapter 1. Unlike the surtax imposed
by section 102, the surtax imposed by

*Sections 19.1-19.3€01 (e)-1 icsued under
the authority contained in cectlons 62 and
3781 of the Internal Revenue Code (53 Stat.
32, 467). In such cections the numbers to
the right of the decimnl point are keyed to
numbers of tections 1 to 373, inclucive, §00 to
511, Incluslve, 3787, and 3801 of the Intcrnal
Revenue Code (63 Stat., Part 1).
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section 500 applies to all personzal holding
companies defilned as such in section 501
and section 19.501-1, regardléss of
whether or not they were formed or
availed of to accumulatecearnings or
profits for the purpose of avoiding surtax
upon shareholders. The surtax imposed
by section 500 is 65 percent of the amount
of the undistributed subchapter A net in-
come not in excess of $2,000, and %75 per-
cent of the amount of the undistributed
cubchapter A net income in excess of
$2,000.

A foreign cornoration, whether resi-
dent or nonresident, which is classified
as a personal holding company under
section 501 (not including a foreigm per-
sonal holding company as defined in see-~
tion 331) is subject to the fax imposed
by section 500 with respect to its income
from sources within the United Stafes
even thoush suich income is not fized or
determinable annual or periodical in-
come specified in section 231 (z). (See
section 119.) The term “perconal hold-
ing company,” as used in subchapter A.
of chapter 2, does not include a foreizn
corporation if (1) its gross income from
sources within the Unifed States for the
period specified in section 119 (@) (2)
(B) is less than 50 parcent of its tofal
gross income from all sources and (2)
all of its stoeck outstanding during the
last half of the taxable year is owned
by nonresident alien individuals, whether
directly or indirectly through other for-
elgn corporations.®

Sze. §01. D=FINITION OF PEDSONAL HOLDING
COMPANTY.

(8) Gemneral rule. For the purposes of this
cubchapter and chapter 1, the term “personal
holding company” means any corporation

(1) Grozs income requirement. At least
€0 per centum of itz gross income for the
tozable year is perconal holding company
income 5:3 deé!ned in saction 502; but H the
corporation a perconal holding
with to any taxable y‘gz.?h szg
after Decamber 31, 16836, then, for each subze~
quent; taxable year, the minimum percentage
chall be 70 per centum in Heu of 80 per
centum, until o taxable year during the whole
of the lost half of which the stock owner-
chip required by paragraph (2) does not exist, -
or until the explration of three consecutive
taxable ye:\rsormtheach of which less than 70
per centum 2 gress income s personzl
holdinz company income; and_ F

(2) Stock cumership requirement. At any
time during the last balf of the taxable year
more than §9 per centum in valus of its out-
standing ctock {3 owned, directly or indirectly,
by or for not more than five individuals.

(b) Ezceptions. The term “personal hold-
ing company” does not include a corporation
cxempt from taxation under section 101, a
bank o5 defined In section 104, 3 life insur-
ance company, a surety company, or a forelzn
poreonal bolding company 23 defined in szc-
tion 331,-or o licenced perconal finance com-
pany, under State supervision, at least 80 per
czntum cof the grozs income of which is law-
ful interest received from individuals each of
whoze indebtedness to such company did not
at any time during the tazable year exceed -
£360 in principal amount, if such interest is
not payable in cadvance or compounded and
15 computed only on unpaid balances.

(c) Corporations making concolideted re-
turn3. If the common parent corporation of
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an afiilfated group of corporations making a
consolidated return under the provisions of
section. 141 satisfles the stock ownership re-
quirement provided in section 501 (a) (2),
and the income of such afiiliated group, de-
termined asegyovided in section 141, satisfies
the gross income requirement provided in
section 501 (a) (1), such afiiliated group shall
be subject to the surtax imposed by this
subchapter,

§ 19.501-1 Definition of personal hold-
ing company. A personal holding com-
pany is any corporation (other than a
corporation specified in section 501 (b))
which for the taxable year meets (a) the
gross income requirement specified in
section 19.501-2, and (b) the stock own-
ership requirement specified in section
19.501-3. Both requirements must be
satisfied and both must be met with re-
spect to each taxable year.* )

§ 19.501-2 Gross income requirement.
To meet the gross income requiremenft, it
is necessary that either of the following
percentages of gross income of the corpo-
ration for the taxable year be personal
holding company income as defined in
section 502:

(a) 80 percent or more; or

(b) 70 percent or more if the corpo-
ration has been classified as a personal
holding company for any taxable year
beginning after December 31, 1936, un-
less—

(1) g taxable year has intervened since.
the last taxable year for which it was so
classified, during no part of the last half
of which the stock ownership require-
ment specified in section 501 (a) (2)
exists; or ‘

(2) three consecutive years have in-
tervened since the last taxable year for
which it was so classified, during each
of which its personal holding company
income was less than 70 percent of its
gross income.

In determining whether the personal
- holding company income is equal-to the
required percentage of the fotal gross
income, the determination must not be
made upon the basis of gross receipts,
since gross income is not synonymous
with gross receipts. For a further dis-
cussion of what constitutes “gross in-
come,” see section 22 (a) and sections
19.22 (a)-1 to 19.22 (a)-21, inclusive.*

§19.501-3 Stock ownership require-
ment. To meet the stock ownership re-
quirement, it is necessary that at some
time during the last half of the taxable
year more than 50 percent in value of
the outstanding stock of the corporation
be owned, directly or indirectly, by or for
not more than five individuals. For such
purpose, the ownership of the stock must
be determined as provided in section 503
and sections 19.503 (a)-1 to 19.503 (a)-17,
-Inelusive, and section 19.503 (b)—1.

In the event of any change in the stock
outstanding during the last half of the
taxable year, whether in the number of
shares or classes of stock, or whether in
the ownership thereof, the conditions ex-
isting immediately prior and subsequent’
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to each change must be-
sideration.

In determining whether the statutory
conditions with respec) to stock owner-
ship are present at any time during the
last half of the taxable year, the phrase
“in value” shall, in the light of all the
circumstances, be deemed the value of
the corporate stock outstanding at such
time (not including treasury stock).
This value may be determined upon the
basis of the company’s net worth, earn-
ing and dividend paying capacity, appre-
ciation of assets, together with such other
factors as have a bearing upon the value
of the stock. If the value of the stock
is greatly at variance with that reflected
by the corporate books, the evidence of
such value should be filed with the re-
turn. In any case where there are two
or more classes of stock outstanding, the
total value of all the stock should be
allocated ainong the different classes ac-
cording to the relative value of each
class therein. -

The rules stated in the last two pre-
ceding paragraphs are equally applicable
in determining the stock ownership re-
quirement specified in section 502 (e),
relating to personal service contracts,
and in section 502 (f), relating to the
use of corporation property by a share-
‘holder. The stock ownership require-
ment specified in these sections relates,
however, to the stock outstanding at any
time during the entire taxable year and
not merely during the last half thereof.*

" BEC. 502. PERSONAL HOLDING COMPANY IN-
COME. - . . . .

For -the purposes of this subchapter the
term “personal holding company income”
mesans the portion of the gross income which
consists of:

(a) Dividends, interest (other than _inter-
est comstituting rent as defined in subsec—
tion (g)), royalties (other than mineral, oil,
or gas royalties), annuitfes.

(b) Stock and securities transactions, FEx-
cept in the case of regular dealers in stock,
or securities, gains from the sale or exchange
of stock or securities. ’ ) R

(c) Commodities transactions. Gains from
futures transactions in any commodity on or
subject to the rules of a board of trade or
‘commodity exchange. This subsection shall
not apply to gains by a producer, processor,
merchant, or K handler of the commodity
which arise out.of bona fide hedging transac-
tions reasonably necessary to the conduct
of its business in the manner in which such
business is customarily and usually con-
ducted by others. . .

(d) Estates and trusts. Amounts includi-
ble in computing the net income of the
corporation under Supplement E of chapter
1; and gains from the sale or other disposi-
tion of any Interest in an estate or trust.

- (e) Personal service comntridcts. (1)

Amounts recelved under a contract under
which the corporation is to furnish personal
services; if some person other than the cor-.
poration has the right to designate (by name
or by description) the individual who is to
perform the services, or if the individual who
is to perform the services is designated (by.
name or by description) in the contract; and,
(2) amounts received from the sale or other.
disposition of such a contract. This sub-
section shall apply with respect to amounts
received for services under a particular con-.
tract only if at some timeé during the tax-
able year 25 per centum or more in value of

taken into con-

the outstanding stock of the corporation
’

o

1s owned, directly or indirectly, by or for the
individual who has performed, is to perform,
or may be designated (by namo or by do-
scription) as the ome to perform, such
sexivi)ce% f ti‘ erty by sl

f) Use of corporation property by share-
holder. Amounts recelved as compensation
(however designated and from whomsocover
recelved) for the use of, or right to use,
property of the corporation in any caso where,
at any time during the taxable year, 26 por
centum or more in value of the outstanding
stock of the corporation is owned, dircotly or
indirectly, by or for an individual entitled
to the use of the property; whether such
right is obtained directly from the corpora-
tlon or by means of a sublease or other

arrangement.
(g) Rents. Rents, unless constituting 60

per centum or more of the gross income. For
the purposes of this subsection tho term
“rents” means compensation, however desig«
nated, for the use of, or right to use, prop-
erty, and the interest on debts owed to the
corporation, to the extent such debts repro-
sent the price for which real property held
prifnarily for sale to customers in the ordi«
nary course of its trade or business was sold
or exchanged by the corporation; but does
not include amounts constituting personal
holding company income under subsec-
tion (1). -

(h)e Mineral, ofl, or gas royalties. Minoral,
oll, or gas royaltles, unless (1) constituting
50 per centum or more of the gross income,
and (2) the deductions allowable undér sec
tion 23 (a) (relating to expenses) other than
compensation for personal services rendered
by shareholders, constitute 15 per contum or
more of the gross income.

§19.502-1 Personal holding company
income. The term “personal holding
company income” means the portion of
the gross income which consists of the
following: .

(1) Dividends. The term “dividends”
includes dividends as defined in section
115 (a), and amounts required to,be in-
cluded in gross income under section
337 (b). It does not include stock dlvi-
dends (to the extent they do not consti-
tute income to the shareholders within
the meaning of the Sixteenth Amend-
ment to the Constitution), Iquidating
dividends, or other capital distributions
referred to in section 115 (¢) and (d),

(2) Interest (other than interest con-
stituting rent). The term “intorest”
means any amounts, inclidible in gross
income, xeceived for the use of money
loaned except thit it does not include
interest constittting rent (see paragraph,
10).

(3) Royualties (other than mineral, cil,
or gas royalties). The term “royalties”
includes amounts received for the privi~
lege of using patents, copyrights, secret
processes and formulas, good will, trade
marks, trade brands, franchises, and
other like property. It does not include
rents, or overriding royalties recelved by
an operating company. As used in this
paragraph the term “overriding royalties”
means amounts received from the sub-
lessee by the operating company which
originally leased and developed the nat-
ural resource property in respect of
which such overriding royalties are paid.

(4) Annuities. The term “annuities”
includes annuities only to the extent in-
cludible in the computation of gross
income. (See section 22 (h) (2).)
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(5) QGgains from the sale or exchange
of stock or securities. The term “gains
Trom the sale or exchange of stock or
securities” as used in section 502 (b)
applies to all gains (including gains from
liquidating dividends and other distribu-
tions from capital) from the sale or ex~-
change of stock or securities includible

-in gross income. The term “stock or
securities” as used in section 502 (b)
" -includes shares or certificates of stack,
or interest in any corporation (including
any joint-stock company, insurance com-
pany, association, or other organization
classified as a corporation by the Internal
Revenue Code), certificates of interest or
participation in any profit-sharing agree-
ment, or in any oil, gas, or other mineral
- royalty, or lease, collateral trust certifi-
catés, voting trust certificates, stock
-Trighis .or warrants, bonds,- debentures,
certificates of indebtedness; notes, car
trust certificates, bills of exchange, obli~
gdtions issued by or on behalf of a Gov-
ernment, State, Territory, or political
subdivision- thereof.. In the case of
“regular dealers in stock.or securities”
the-term does not include gains derived
from the sale or -exchange of stock or
securities made in the normal course of
business. The term “regular dealer-in
stock or securities” means corporations
with an established place of business reg-
ularly engaged in the purchase of stock
or securities and their resale to custom-
ers, but such corporations are not; dealers
with respect to stock or securities held
for speculation or investment.

(6) Gains from futures transactions in
commodities: Gains from futures trans-
actionsin commodities include gains from
futures transactions in any commodity
on or subject 1o the rles of a board of
trade or commbdity exchange, but do not
include -gains from cash transactions or
gains by a producer, precessor, merchant,
or handler of the commodity, which arise
out of bona fide hedging transactions
reasonably necessary to the conduct of
its business in the manner in which such
business is customarily and usually con-
ducted by others. In general, personal
holding company income includes gains
on futures contracts which are specula-
tive. Futures contracts representing true
hedges against price fluctuations in spot
goods are not” speculative transactions,
though not concurrent with spot transac-
tions. Futures coniracts which are not
hedges against spot transactions are
speculative unless they are hedges
against concurrent futures or forward
sales or purchases.

(7) Income jrom esiates and frusts.
The income from estates and trusts
which is to he included in personal hold-
ing company income consists of the in-
come from estates and frusts which is
required to be included in the gross in-
come of the corporation under sections
161 to 169, inclusive, together with the
gains derived by the corporation from the
sale or other disposition of any interest
in an estate or trust.

~

(8) Amounts recetved under personal
service contracts. Amounts includible in
personal holding company jncome as
amounts received under personal service
contracts consist of amounts received
pursuant to a contract under which the
corporation is to furnish personal zerv-
ices, and amounts recelved from a sacle
or other disposition of such a contract,
if—

(a) some person other than the cor-
poration has the right to designate (by
name or by description) the individual
who is to perform the services, or if the
individual who is to perform the services
is designated (by name or by description)
in the contract; and

(b) at some time during the taxable
year 25 percent or more in value of the
outstanding stock of the corporation is
owned, directly or indirectly, by or for
the individual who has performed, Is to
perform, or may be designated (by name
or by description) as the one to perform,
such services. For this purpose the stgck
owvmership must be determined as pro-
vided in section 503 and sections 19.503
(a)-1 to 19.503 (a)-1, inclusive, section
19.503 (b)-1, and the last paragraph of
section 19.501-3.

‘The application of section 502 (a) may
be illustrated by the following examples:

Example (1). A, whose profeszion is
that of an actor, owns all of the out-
standing capital stock of the M Corpora-
tion. The M Corporation entered into o
contract with A.under which A was to
perform personal services for the person
or persons whom the M Corporation
might designate, in consideration of
which A was to receive $10,000 a year
from the M Corporation. The XM Cor-
poration entered into a contract with the
O Corporation in which A was designated
to perform personal services for the O
Corporation in consideration of which
the O Corporation was to pay the M
Corporation $500,000 a year. The
$500,000 received by the DI Corporation
from the O Corporation constitutes per-
sonal holding company income.

Ezample (2). The N Corporation, the
entire outstanding capital stock of which
is owned by four individuals, is engaged
in engineering, ‘The N Corporation en-
tered into a contract with the O Cor-
poration to perform engineering services
for the O Corporation, in consideration
of which the O Corporation was to pay
the N Corporation $50,000. The individ-
ual who was to perform the services was
not designated (by name or by descrip-
tion) in the contract and no one but thé
N Corporation had the right to desicnate
(by name or by description) such in-
dividual. The $50,000 received by the I¥
Corporation from the O Corporation does
not constitute personal holding company
income.

(9) Compensation for uSe of property.
The compensation for the use of, or the
right to use, property of the corporation
which is to be included in personal hold-
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ing company income consists of amounts
received as compensation (however des-
irmated and from whomsozver received)
for the use of, or the rizhf to use, prop-
erty of the corporation in any case in
which, at any time durinz the taxzable
year, 25 percent or more in value of the
outstanding stock of the corporation is
owned, directly or indirectly, by or for an
individual entitled to the us2 of the prop-
erty, whether such right is obfained di-
rectly from the corporation or by means
of a sublease or other arrangement. The
property may consist of a yacht, a cify
residence, a country house, or any other
kind of property. See section 503 and
sections 19.503 (a)-1 to 19.503 (a)-7, in-
clusive, section 19.503 (b)~1, and the Iast
paragraph of section 19.501-3.

(10) Rents (including interest consti-
tuting rent). The rents which are o be
included In personal holding company
income consist of compensation, however
designated, including charter fees, efc,
for the use of, or the right fo use, real
property, or any other kind of property
and the interest on debts owed to the cor-
poration, to the extent such debts repre-
sent the price for which real properfy
held primarily for sale to customers in
the ordinary course of its trade or busi-
ness was sold or exchanged by the cor-
poration, but do not include amounts
constituting personal holding company
fncome under section 592 (f) and para-
graph (9) of this section. However, renis
do not constitute personal holding com-~
pany income if constituting 50 percent
or more of the grozs income of the cor-
poration.

(11) Mineral, oil, or gas royaltics. The
income from mineral, oil, or gas royalties
is to be included as personal holding com-
pany income, unless (A) the aggregate
amount of such royalties constitutes 50
percent or more of the gross income of
the corporation for the taxable year and
(B) the aggregate amount of deductions
allowable for expenses under secHon 23
(a) (other than compensation for per-
sonal services rendered by the share-
bolders of the corporation) equals 15
percent or more of the gross income of
the corporation for the taxable year.

The term “mineral, ofl, or gas royal-
ties” means all royalties, except overrid-
ing royalties, received from any interest
in mineral, ofl, or gas properties. The
term “mineral” includes the ores speci-
fled In paragraph (d) of scection 19.23
(m)-1. .As used in this paragraph the
term “overriding royalties” means
amounts recelved from the sublessze by
the operating company which originally
leased and developzd tha natural resource
property in respect of which such over-
riding royalties are paid.*

Sre. 503. STOCE OWNEDSHIP.

(a) Comnstructive ownership. For the pur-
poce of de > whether & corporation
15 g perconzal holdmw company, insofar as
such determination 15 based on stoek owne
erchip under section §01 (a) (2), eection
§02 (e), or szction EO (1)—
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(1) Stock not owned by individual. Stock
owned, directly or indirectly, by or for a
corporation, partnership, estate, or trust
shall be considered as belng owned propor-
tionately by its shareholders, partners, or
beneficiaries.

.(2) Family and partnership-ownership;

An Individual shall be considered as owning
the stock ownmed, directly or indirectly, by
or for his famuy or by or for his partmer.
For the purposes of this paragraph the fam-
fly of an individual includes only his broth-
ers and sisters (whether by the whole or
half blood), spouse, ancestors, and lineal
descendants,

(3) Options. If any person has an option
to acquire stock such stock shall be con-
sldered as owned by such person. For the
. purposes of this paragraph an option to ac-
quire such an option, and each one of a
series of such options, shall be considered as
an option to acquire such stock.

(4) Application of family-partnership and
option rules. Paragraphs (2) and (3) shall
be applied—

(A) For the purposes of the stock owner-
ship requirement provided in section 501
(a) (2), if, but only if, the eflect is to make
the corporation a personal holding company;

(B) For the purposes of section 502 (e)
(relating to personal service contracts), or of
section 502 (f) (relating-to the use of prop-
erty by shareholders), if, but only if, the
effect is to make the amounts therein re-
ferred to includible under such subsection
as personal holding company income.

(6) Constructive ownership as actual own-
ership. Stock constructively owned by a per-
son by reason of the application of paragraph
(1) or (3) shall, for the purpose of applying
paragraph (1) or (2), be treated as actually
owned by such person; but stock construc-
tively owned by an individual by reason of
the application of paragraph (2) shall not be
treated as owned by him for the purpose of
again applying such paragraph in order to
ngake another the constructive owner of such
stock.

(6) Option rule in lieu of family and part-

- nership rule. If stock may be considered as
owned by an individual under either para-
graph (2) or (3) it shall be considered as
owned by him under paragraph (3).

§19.503 (a)-1 Stock ownership. For
the purpose of determining whether—

(a) a corporation is a personal holding
company, in so far as such determination
is based on the stock ownership require-
ment specified in section 501 (a) (2) and
section 19.501-3, or _

(b) amounts received under a personal
service contract or from the sale of such
a contract constitute personal holding
company income in so far as such deter-
mination is based on the stock ownership
requirement specified in section 502 (e)
and paragraph (8) of section 19.502-1, or

(c) compensation for the use of prop-
erty constitutes personal holding com-
pany income in so far as such determi-
nation is based on the stock ownershxp
requirement specified in sectior’ 502 (£)
and paragraph (9) of section 19.502-1,

stock owned by an individual includes
stock constructively owned by him as
provided in section 503., For such pur-
pose constructive ownership of stock shall
be determined and applied in accordance
with the rules provided in section 503
and sections 19.503 (a)-2 to 19.503 (a)-1,
inclusive, and section 19.503 (b)-1. “All
forms and classes of stock, however de-

nomingted, which represent the interests
of shareholders, members, or benefici-

into consideration.*

dividual. In determining the ownership
‘of stock for any of the purposes set forth
in section 19.503 (a)-1, stock owned, di-
rectly or indirectly, by or for a corpora-

be considered as being owned proportion-
ately by its shareholders, partners, or
beneficiaries. For example, if A and B,
two individuals, are the exclusive and
equal beneficiaries of a trust or estate,
and if-such trust or estate owns the en-
tire capifal stock of the M Corporation,
and if the M Corporation in turn owns

poration, then the stock of both the M
Corporation and the N Corporation shall
be considered as being owned equally by
A and B as the individuals owning the

tion 19.503 (a)-6.*

aries in the corporation shall be taken

§ 19.503 (a)-2 Stock not owned by in-

tion, partnership, estate, or trust shall

the entire capital stock of the N Cor-’

beneficial interest therem See also sec-.
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§19503 (a)-3 Family and pariner-
ship ownership. In determining the
ownership of stock for any of the pur~
poses set forth in section 19.503 (a)-1,
an individual shall be considered as own-
ing the stock owned, directly or indi-
rectly, by or for his family or by or for
his partner. For the purposes of such
determination the family of an individual
includes only his brothers and sisters
(whether by the whole or half blood),
spouse, ancestors, and lineal descendants.
™ The application of the family and part-
nership rule in determining the owner-
ship of stock for the purpose set forth
in (a) of section 19.503 (a)-1 is illus-
trated by the following example:

Ezample: 'The M Corporation at some
time during the last half of the taxable
year had 1,800 sHares of outstanding,
stock, 450 of which were held by various
individuals having no relationship to
one snother and none¢ of whom were
partners, and the remaining 1,350 were

held by 51 shareholders as follows:

Relationships Shdres Shares Shares Shares « Sharey

An individual A 10| B 2| C 2|D 20{E 20
His father. AF 10 { BF 10§ CF 10 | DF 10 | EF 10
His wife AW i0f BW 40 | OW 40 | DW 40| EW 40
His brother. AB 10 | BB 10} CB 10| DB 10} EB
His son AS 10 | BS 4fcCs 40 | D3 40 | ES 40
His daughter by former marriage (son’s

half-sister) ASHS 10 BSHS 40] CSHS 40 | DSHS 4o | ESH8 40
His brother’s Wife. o oo ocmm e ABW 10| BBW 10{CBW 10| DBW 160 | EBW 10
His wife’s father. AWF 10 | BWF 10 OWF 110 | DWF 10 | EWDP 10
His wile’s brother .o oo caccceamcaeeee AWB 10{ BWB 10§ OW 10| DWB.__ 10 | EWDB 10
His wife’s brother’s wife ... AWBW 10 | BWBW 10 | CWBW 10 | DWBYW 10 | EWBW 110
Individual’s partner. AP 10

ﬁy applying the statutory rule provided
in section 503 (a) (2) five individuals
own more than 50 percent of the out-
standing stock as follows:

A (including AF, AW, AB, AS, ASHS,

B (includlng BF, BW, BB, BS, BSHS) .._-
CW (including C, CS, CWF, CWB - 220
DB (including D, DF, DBW) 200
EWEB (including EW, EWF, EWB‘N)---.. 170

160
160

Total, or more than 50 petcent ......

Individual A represents the obvious case
‘where the head of the family owns the
bulk of the family stock and naturally
is the head of the group. A’s partner
owns 10 shares of the stock. Individual
B represents the case where he is still
head of the group because of the owner-
ship of stock by his immediate family:
Individuals C and D represent cases
where the individuals fall in groups
headed in C’s case by his wife and in D’s
case by his brother because of the pre-
ponderance of holdings on the part of
relatives by marriage. Individual E rep-
resents the case where the preponderant
holdings of others eliminate that mdi-
vidual from the group.

The method of applying -the family
and partnership rule as illustrated in
the foregoing example also applies_ in
determining the ownership of stock for
the purposes stated in (b) and (¢) of

section 19.503 (a)-1.*

§19.503 (a)-4 Options. In deter-
mining the ownership of stock for any
of the purposes set forth in section 19.503
(a)-1, if any person has an option to
acquire stock, such stock may be con-
sidered as owned by such person. ‘The
term “option” as used in this section in-
cludes an option to acquire such an
option and each one of a series of such
options, so that the person who has an
option on an option to acquire stock may
be considered as the owner of the stock.*

§19.503 (a)-5 Application of family=
partnership and option rules, The family
and partnership rule provided in section
503 (a) (2) and section 19.503 (a)-3 and
the option rule provided in section 503
(a) (3) and section 19.503 (a)—4 shall
be applied—

(a) for the purpose stated in (a) of
section 19.503 (a)-1, if, but only if, the
effect of such application is to make the
corporation a personal holding company,
or

(b) for the purpose stated in (b) of
section 19.503 (a)-1, if, but only if, the
effect of such application is to make the
amounts received under & personal serv-
ice contract or from the sale of such a
contract personal holding company in-
come, or

(¢) for the purpose stated in (o) of
section 19.503 (a)-1, if, but only if, the

effect of such application is to make the
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compensation for the use of property per-
sonal holding company income.

The family and parinership rule and the
option rule must be applied independ-
ently for each of the purposes stated in
section 19.503 (a)-1.¥

§ 19.503 (a)-6 Constructive ownership
as actual ownership. In determining the
‘ownership of stock for any of the pur-
poses set forth in section 19.503 (a)-1—

(a) stock constructively owned by a
person by reason of the application of the
rule provided in section 503 (a) (1), re-
lating to stock not owned by an individual
(see section 19.503 (a)-2) shall be con-

-~-sidered as actually owned by such person
for the purpose of again applying such
rtle or of applying the family and part-
nership rule provided in section 503 (a)
(2) (see section 19.503 (a)-3) in order to
make another person the constructive
‘owner of such stock, and

(b) stock constructively owned by a
person by reason of the application of
the option rule provided in section 503
(a) (3) (see section 19.503 (a)—4) shall
be considered as actually owned by such
person for the purpose of applying either
the rule provided in section 503 (a) (1),
relating to stock not owned by an indi-
vidual, or the family and parinership
rule provided in section 503 (a) (2) in
order to make another person the con-
structive owner of such stock, bub

(c) stock constructively owned by an
individual by reason of the application
of the family and partnership rule pro-
vided in section 503 (a) (2) shall not be
considered as actually- owned by such
individual for the purpose of again ap-
plying such rule in order to make an-
other individual the constructive owner
of such stock.

‘The application of this section may be
illustrated by the following examples:

Ezample (1). A’s wife, AW, owns all
the stock of the M Corporation, which in
twrn owns, all the stock of the O Cor-

poration. The O Corporation in turn.

owns all the stock of the P Corporation.
Under the rule provided in section 503
(a) (1), relating to stock not ovned by
an'individual, the stock in the P Corpora-
tion owned by the O Corporation is con-
sidered to be owned constructively by
the M Corporation, the sole shareholder
of the O Corporation. Such constructive
ownership of the stock of the M Corpo-
ration is considered as actual ownership
for the purpose of again applying such
rule in order to make AW, the sole share-
holder of the M Corporation, the con-
structive owner of the stock of the P
Corporation. Similarly, the constructive
ownership of the stock by AW is consid-
ered as actual ownership for the pur-
pose of applying the family and partner-
-ship rule provided in section 503 (a) (2)
in order to make A the constructive
_owner of the stock of the P Corporation,
if such application is necessary for any
of the purposes set forth in section
19.503 (a)-1. But the stock thus con-

structively owned by A may not be con-
sidered as actual ownership for the pur-
pose of again applying the family and
partnership rule in order to make an-
other member of A’s family, for example,
A’s father, the constructive owner of the
stock of the P Corporation.

Ezample (2). B, an individual, owns
all the stock of the R Corporation which
has an option to acquire all the stock
of the S Corporation, owned by C, an
individual, who is not related to B.

Under the option rule provided in sec-
tion 503 (a) (3) the R Corporation may
be considered as owning constructively
the stock of the S Corporation owned by
C. Such constructive ownership of the
stock by the R Corporation is considered
as actual ownership for the purpose of
applying the rule provided in section
503 (a) (1), relating to stock not owned
by an individual, in order to make B, the
sole shareholder of the R Corporation,
the constructive owner of the stock of
the S Corporation. The stock thus con-
structively owned by B by reason of the
application of the rule provided in section
503 (a) (1) likewlse is considered as ac-
tual ownership for the purpocse, if neces-
sary, of applying the family and partner-
ship rule provided in section 03 (a) (2),
in order to make another member of B’s
family, for example, B's wife, BYY, the
constructive owner of the stock of the 8
Corporation. However, the family and
partnership rule could not again be ap-
plied so as to make still another individ-
ual the constructive owner of the stock
of the S Corporation, that is, the stock
constructively owned by BW could not
be considered as actually owned by her
in order to make BW’s father the con-
structive owner of such stock by a sec-
ond application of the family and part-
nership rule.*

§19.503 (a)-7 Option rule in licw of
family and partnership rule. 1f, in deter-
mining the ownership of stock for any of
the purposes set forth in section 19.503
(a)-1, stock may be consldered as con-

structively owned by an individual by an chip

application of both the family-partner-
ship rule provided in section 503 (a) (2)
(see section 19.503 (a)-3) and the option
rule provided in section 503 (a) (3) (see
section 19.503 (a)—4) such stock shall ke
considered as owned constructively by
the individual by reason of the applica-
tion of the option rule.

. The application of this section may be
illustrated by the following example:

Ezxample: 'Two brothers, A and B,
each own 10 percent of the stock of the
1 Corporation, and A's wife, AW, also
owns 10 percent of the stock of such cor-
poration. AW’'s husband, A, has an
option to acquire the stock owned by her
at any time. It becomes necessary, for
one of the purposes stated in secHon
19.503 (a)-1, to determine the stock
ownership of B in the M Corporation.

If the family and partnership rule
were the only rule that applied in the
case, B would be considered, under that
rule, as owning 20 percent of the stock
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of the M Corporation, namely, his own
stock plus the stock owned by his
brother. In that event, B could not be
consldered as owning the stock held by
AW since (1) AW is not a member of
B's family and (2) the constructive
ovnership of such stock by A throuch
the application of the family and part-
nership rule in his case is not considered
as actual ownership so as to make B the
constructive owner by a second applica-
tion of the same rule with respect to the
ownership of the stock. (See section
19.503 (a)-6.)

However, there is more than the fam-
ily and partnership rule involved in this
example, As the holder of an option
upon the stock, A may be considered the
constructive ovmer of his wife's stock by
the application of the option rule and
without reference to the family relation-
ship between A and AW. If A is con-
sidered as owning the stock of his wife by
application of the option rule, then under
gection 19.503 (2)-6, such constructive
ovnership by A is regarded as actual
ownership for the purpcse of applying
the family and parinership rule so as fo
make another member of A’s family, for
example, B, the consfructive owner of
the stock. Hence, since A may be con-
sldered as owning his wife’s stock by ap-
plying both the family-partnership rule
and the opHon rule, the provisions of
section 503 (a) (6) apply and accord-
insly A must be considered the construc-
tive owner of his wife’s stock under the
option rule rather than the family-
parinership rule. B thus becomes the
constructive ovner of 30 percent of the
stock of the 1M Corporation, namely, his
own 10 percent, A’s 10 percent, and AW's
10 percent constructively owmed by A as
the holder of an option on the stock.*

[8re. §03. SToct OWITRSHIP.]

(b) Conrertible securities. Outstanding
cecurities convertible into stock (v"hether
or not convertible during the tazable year)
chall ba concidered o5 outstanding stock—

(1) For the purpo:e of the stock owner-
t provided in sezction 501
(a) (2), but only if the effect of the Inclu-
slon of all such cecurities is to make the
corporation a perconzl holding company;

(2) FPor the purpoze of cection 502 (e)
(relating to perconal service contracts), but
only if the effect of the inclusion of 21l such
ceeurlties 13 to make the amournts therein
referred to includible under such subsection
o5 perconal holding company income; and

(3) For the purpoze of section 502 (f) (re-
Iating to the use of property by sharehold-
€19), “but’ conly if the effect of the inclusion
of all such securities Is to make the amounts
therein referred to includible under such
subccetion o3 perconal holding company in-
cgme.

The requirement in paragraphs (1),-(2),
and (3) thot all convertible securities must
be Included if any are to be included shall
he subfect to the exception that, where some
of the outstanding cecurities are convertible
cnly after a later date than in the case of
others, the clas=s baving the earller conver-
slon date may b2 Included althouzh thz
others are not included, but no convertivle
ceeurities shall be included unless all out-
standing cecurlties having a prior conversion
date are alco included.

§19503 (-1 Convertible securities.
Under section 503 (b), cutstanding sscu-
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rities of a corporation, such as bonds,
debentures or other corporate obliga-
tions, convertible into stock of the corpo-
ration (whether or not convertible dur-
ing the taxable year) shall be considered
as outstanding stock of the corporation
for the purpose of the stock ownership
requirement provided in section 501 (a)
(2), but only if the effect of such con-
sideration is to make the corporation a
personal holding company. Such con-
vertible securities shall be considered as
outstanding stock for the purpose of
section 502 (e), relating to amounts re-
ceived under personal service contracts,
or of section 502 (f), relating to compen-
sation for the use of property, but only

if the effect of such consideration is to{.

make the amounts therein referred to
includible under such sections as per-
sonal holding company income. The
consideration of convertible securities as
outstanding stock is subject to the excep-
tion that, if some of the outstanding
securities are convertible only after a
later date than in the case of others, the
class having the earlier conversion date
may be considered as outstanding stock
although the others are not so consid-
ered, but no convertible securities shall
be considered as outstanding stock un-
less all, outstanding securities having a
prior convarsion date are also so con-
sidered. For example, if outstanding
securities are convertible-in 1939, 1940,
and 1941, those convertible in 1939 can
be properly considered as outstanding
stock without so considering, those con-
vertible in 1940 or 1941, and those con-
vertible in 1939 and 1940 can be properly
considered as outstanding stock without
so considering those convertible in 1941.
However, the securities convertible in
1940° could not be: properly considered
as outstanding stock without so consid-
ering those convertible in 1939 and the
securities convertible in 1941 could not
be properly considered as outstanding
stock without so considering those con-
vertible in 1939 and 1940 *

Sec. 504. UNDISTRIBUTED SUBCHAPTER A NET
INCOME.

For the purposes of this subchapter the
term “undistributed subchapter A net in-
come” means the subchapter A net income
(as defined in section 505) minus—

(a) The amount of the dividends .paid
credit provided in section 27 (a) without the
benefit of paragraphs (3) and (4) thereof
(computed without its reduction, under sec-~
tion 27 (b) (1), by the amount of the credit
provided in section 26 (a), relating to inter-
est on cerfain obllgatlons of the United
States and Government corporations); but,
in the computation of the dividends paid
credit for the purposes of this subchapter, the
amount allowed under subsectionr (c¢) of this
section in the computation of the tax under
this subchapter for any preceding taxable
year shall he considered as a dividend paid
in such preceding taxable year and not in
the year of distribution; [See amendment of
this subsection by section 228 of Revenue
Act of 1939, set forth below.]

(b) Amounts used or irrevocably set aside
to pay or to retire indebtedness of any kind
incurred prior to January 1, 1934, if such
amounts are reasonable with reference to the
size and terms of such indebtedness.

(c) Dividends paid after the close*of the
taxable year and before the 16th day of

the third month following the close of the
taxable year, if claimed under this subsec-
tion in the return, but only to the extent
to which such dividends are includible, for
the purposes of chapter 1, in the computa-
tion of the basic surtax credit for the year
of distribution; but the amount allowed
under this subsection shall not exceed either;

(1) The accumulated earnings and profits
as of the close of the taxable year; or -

(2) The undistributéd subchapter A net
income for the taxable year computed with-
out regard to this subsection; or

{(3) 10 per centum of the sum of—

(A) The dividends pald during the taxable
year (reduced by the amount allowed under
this subsection in the computation of the
tax under this subchapter for the taxable
year preceding the taxable year); and

(B) The consent dividends credit for the
taxable year.

SEC. 228. COMPUTATION OF DIVIDEND CARRY-
OVER FOR PERSONAL-HOLDING COMPANY TAX.
(REVENUE Act OoF 1939.)

(a) Section 504 (a) of the Internal Reve-
nue Code is amended by inserting before the
semicolon at the end thereof a commsa and
the following: “and, in the computation of
the dividend carry-over for the purposes of
this subchapter, the term ‘adjusted net in-
come’ as used in section -27 (c) means the
adjusted net income minus the deduction
allowec% for Federal taxes under sectlon 505
(a) (1)

(b) The amendment made by subsection
(a) shall be applicable to taxable years begin-
ning after December 31, 1938.

§ 19.504--1 Undistributed subchapier A
net income. The term ‘“undistributed
subchapter A net income” means the sub-
chapter A net income (as defined in sec-
tion 505 and section 19.505-1) minus (A)
the amount of the dividends paid credit
provided in section 27 (a) without the
benefit of paragraph (3), relating to the
deficit credit, and paragraph (4), relat-
ing to the debt credit, thereof (com-
puted without its reduction, under sec-
tion 27 (b) (1), by the amount of the
credit provided in section 26 (2) relating
to interest on certain obligations of the
United States and Government corpora-
tions), (B) amounts used or irrevocably
set a31de to pay or to retire mdebtedness
of any kind incurred ptior to January 1,
1934, if such amounts are reasonable with
reference to the size and the terms of
such indebtedness (see section 19.504-2)
and (C) dividends paid after the close of
the taxable year and before the fifteenth
day of the third month thereafter, if
claimed under section 504 (¢) in the re-
turn, but only to the extent and subject
to the limitations contained in that sec-
tioh. In computing the dividends paid
credit for the purposes of subchapter A& of
chapter 2, the amount allowed under sec-
tion 504 (c¢) in the computalion of the
tax under subchapter A for any preceding
taxable year is considered a dividend
paid in such preceding taxable year and
nof in the year of distribution. In com-
puting the dividend carry-over- for the
purposes of subchapter A of chapter 2,
the term “adjusted net income” as used
in section 27 (¢) and section 19.27 (¢)-1
means the adjusted net income minus the
deductions allowed under section 505 (a)
(1) for Federal taxes.*

§ 19.504-2 = Amounts used or irrevo-
cably set aside to pay or o retire in-
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debtedness of any kind incurred prior to
January 1, 1934,

(a) Indebtedness. The term “Indebt«
edness” means an obligation, absolute
and not contingent, to pay, on demand
or within g given time, in cash or other
medium, a fixed amount. The term “in-
debtedness” does not include the obliga-
tion of a corporation on its capital stock.

The indebtedness must have been in-
curred (or, if incuired by assumption,
assumed) by the taxpayer prior to Janu-
ary 1, 1934. An indebtedness evidenced
by bonds, notes or other obligations -
sued by a corporation is ordinarily in-
curred ‘as of the date such obligations are
issued and the amount of such indebted-
ness is the amount represented by the
face value of the obligations. In the caso
of renewal or ather changes in the form of
an indebtedness, so long as the relation~
ship of debtor and credifor continues be-
tween the taxpayer and his creditor, the
giving of a new promise to pay by the
taxpayer will not have the effect of
changing the date the indebtedness was
incurred.

(b) Amounts used or irrevocably set
aside. The deduction {s allowable, in any
taxable year, only for amounts used or
irrevocably sét aside in that year. 'The
use or irrevocable setting aside must be
to effect the extinguishment or discharge
of indebtedness. Since, therefore, in the
case of renewal and other changes in the
form of an indebtedness, the relationship
of debtor and creditor continues between
the taxpayer and his creditor, the mere
giving of a new promise to pay by the
taxpgyer will not result in an allowablo
deduction. If amounts are set aside in
one year, no deduction is allowablo for
such amounts for a later year in which
actually paid. As long as all other con-
ditions are satisfied, the aggregate
amount allowable as a deduction for any
taxable year includes all amotmts (from
whatever source) used and, as ‘well, all
amounts (from whatever source) irrevo-
cably set aside, irrespective of whether
in cash or other medium. Double deduc~
tions are not permitted.

(¢) Reasonableness of the amounts
with reference to the size and terms of
the indebtedness. The reasonableness of
the amounts used or irrevocably set aside
must be determined by reference to the

size and terms of the particular indebted-
ness, Hence, all the facts and clrcum-
stances with respect to the nature, scope,
conditions, amount, maturity, and other
terms of the particular indebtedness must
be shown in each case.

Ordinarily an amount; used to pay or
retire an indebtedness, in whole or in
part, at or prior to the maturity and in
accordance with the terms thereof will
be considered reasonable, and may be
allowable as a deduction for the year in
which so used, if no adjustment is re-
quired by reason of an amount set aside
in a prior year for payment or retirement
of the same indebtedness.
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All amounts #rrevocably set aside for
the payment or retirement of an indebt-
edness in accordance with and pursuant
to the terms of the obligation, for exam-
ble, the annual contribution fo frustee
required by the provisions of a manda-
tory sinking fund agreement, will be con-
sidered as complying with the statutory
Tequirement of reasonableness. To be
considered reasonable it is not necessary
that the plan of retirement provide for a
retroactive setting aside of amounts for
years prior-to that in which the plan is
adopted. However, if a voluntary plan
was adopted prior to 1934, no adjustment
is allowahle in respect of the amounts set
aside in the years prior to 1934.

(d) General. The burden of proof will
rest upon the taxpayer to sustain the
deduction .claimed. Therefore, the tax-
payer must furnish the information re-
quired by the. return, and such other
information as the Commissioner may
require in substantiation of the deduction
claimed.® B

"Sec. 505. SUBCHAPTER A NET INCOME.
Yor the purpcses of this subchapter the

term “Subchapter A Net Income” means the

net income with the following adjustments:

(a) Additional deductions. There shall be
allowed as deductipns—-—-

(1) Federal income, war-profits, and excess-
profits taxes paid or accrued during the tax-
able year to the extent not allowed as a de-
duction under section 23; but not including
the tax imposed by section 102, section 500,
or a section of a prior income-tax law corre-
sponding to either of such sections.

(2) In lieu of the deduction allowed by sec-
tion 23 (q), contributions or gifts, payment
of which is made within the taxable year to
or for the use of donees described in section
23 (q) for the purposes therein specified, to
an amount which dces not exceed 15 per
centum -of the taxpayer's net income, com-
puted without the benefit of this paragraph
and section 23 (q), and without the deduc-
tion of the amount disallowed under sub-
section (b) of this section.

(8) In the case of a corporation organized
prior to January 1, 1936, to take over the
assets and liabilities of the estate of a
decedent, amounts paid in liquidation of any
liability of the corporation based on the la-
bility of the decedent to make contributions
or gifts to or for the use of donees described in
section 23 (0) for the purposes therein speci-
fied, to the extent .such Hability of the
decedent existed prior to January 1, 1934. No
deduction shall be allowed under paragraph
(2) of this subsection for a- tazable year
for which a deduction is allowed under this

paragraph.

(b) Deductions not allowed. The aggre-
gate of the deductions allowed under section
23 (a), relating to expenses, and section 23
(1), relating to depreciation, which are allo-
cable to the operation and maintenance of
property owned or operated by the corpora-
tion, shall be zllowed only in an amount
equal to the rent or other compensation re-
ceived for the use of, or the right to use, the
property, unless it is established (under
regulations prescribed by the Commissioner
with the approval of the Secretary) to the
satisfaction of the Commissioner:

(1) That the vent or other compensation

- received was the highest obtainable, or, if

none was received, that none was obtainable;

(2) That the property was held in the
course of a business carried on bona fide for
profit; and R

(3) Either that there was reasonable expec-
tation that the operation of the property
would resulf in a profit, or that the property
‘was necessary to the conduct of the business.

No.24—-=2

Sec. 211. NET OPERATING 1OSSES. (REVENTT
Act or 1939.)
« L

(1) Denial of deduction to domestic por-
sonal holding companies. Sccticn 503 of the
Internal Revenue Code (relating to definition
of subchapter A net income) 15 amcnded by
inserting at the end therecf the following:

“(c) Net loss carry-over disallowed. Tae
deduction for net operating lecces provided
in section (5) chall not be allowed.” °

& -] * < »

Scc. 212, CORPORATION CAPITAL LOSSEGS.
(RevEnNUE Act or 1939.)

-3 * * - -
(d) Capital losses of domestic perconal

v companies, Ecction §05 of the In-
ternal Revenue Code (relating to definition
of subchapter A net income) is amended by
incerting at the end thercof the following
new subsection:
+ “(d) Capital losces. Toe net income caall
be computed without regard to cection 117
(d) and (e), and locscs from £ales or ex-
chanpes of capital aszets chall te allowed
only to the estent of 2,000 plus the gains
from such sales or exchanges.”

Srec. 229, TAXADLE YEADS 70 WHICH AMEID-
MENTS APPLICADLE. (RGVENUE AcT or 1939.)

Except the amendments meode by cections
211, 213, 214, 215, 217, 219, 220, 221, 222, 223,
226, 227, and 228 the amendments made by
this title to the Internal Revenuas Cedg chall
be applicable only with rcspect to taxable
years beginning after December 31, 1839,

§ 19.505-1 Subchapter A net income.
The term “subchapter A net income”
means, in the case of a domestic corpo-
ration, the gross income as defined in
section 22 less the deductions provided
in section 23 subject to the qualifications,
limitations, and exceptions provided in
section 505. In the cace of a foreign cor-
poration, whether resident or nonresi-
dent, which files or causes a retum to he
filed, the “subchapter A net income”
means the net income from sources
within the United States (gross income
from sources within the United States
as defined in section 119 and the regula-
tions thereunder less statutory deduc-
tions) subject to the qualifications, limi-
tations, and exceptions provided in
section 505. In the case of a foreign
corporation, whether resident or nonrest-
dent, which files no return the “subchap-
ter A net income” means the gross in-
come from sources within the United
States as defined in section 119 and the
regulations thereunder less the deduc-
tions enumerated in section 505 (a) but
without the benefit of any deductions
under chapter 1 (see section 233).

The “subchapter A net income” in-
cludes interest upon obligations of the
United States and obligations of a cor-
poration organized under Act of Con-
gress, if such corporation is an instru-
mentality of the United States, except
as provided in section 22 (b) (4). The
“subchapter A net income” does not in-
clude interest on obligations of States or
Territories of the United States or any
political subdivision thereof or of the
District of Columbia or of the possessions
of the United States.

The foreign tax credit permitted by
section 131 with respect to the taxes im-
posed by chapter 1 is not allowed with
respect to the surtax imposed by section
500, However, the deduction of forelgn

5%

taxes under saction 23 (¢) Is permitted
for the purposes of the surtax even if
for the purpozes of the corporafe fax im-
posed by chapter 1 a credit for such taxes
is taken.

In addition to the qualifications, imi-
tations, and exceptions provided in sec-
tiecn 505 (a), a personal holding com-
pany is subject to the provisions of sze-
tion 505 (b), (c), and (d) in the com-
putation of its subchapter A net income.
Section 505 (c) provides that the net op-
erating loss deduction provided by sec-
tion 23 (s) for taxable years beginning
after December 31, 1939, shall not ke
allowed. Section 505 (d) limits the de-
duction for capital lozses to $2,000 plus
capital gains, for tagable years bezinning
after December 31, 1939, notwithstand-
ing the provisions of section 117 (d) and
(e), as amended, thus continuing for the
purposes of the personal holding com-
pany tax the rule contained in section
117 (d) (1), prior to its amendment.
Under section 505 (b) the aggregate of
the deductions allowed under section 23
(a), relating"to expenses, and section 23
(1), relating to depreciation, which are
allocable to the operation and mainte-
nance of property owned or operated by
the company shall be allowed only in an
amount equal to the rent or other com-
pensation received for the use of, or the
right to use, the property, unless it is es-
tablished to the satisfaction of the Com-
missioner:

(1) That the rent or other compensa-
tion received was the highest obtainable,
or if none was received, that none was ob-
tainable;

(2) That the property was held in the
course of a business carried on bona fide
for profit; and

(3) Either that there was reasonable
expectation that the opsration of the
property would result in a profit, or that
the property was necessary to the con-
duct of the business.

The burden of proof will rest upon the
taxpayer to sustain the deduction
claimed. If, in computing its subchap-
ter A net income, a pzrsonal holding
company claims deductions for expenses
and depreclation allocable to the opsra-
tion and maintenance of property ownad
or operated by the company, in an ag-
rregate amount in excess of the rent or
other compznsation received for the use
of, or the right to use, the propsriy, it
shall attach to its income tax returm a2
statement setting forth its claim for al-
lowance of the additional deductions to-
gether with a complete statement of the
facts and circumsfancss paertinent to its
claim and the arguments on which it
relies. Such statement shall szt forth:

(a) A description of the property;

(b) The cost or other basis to the cor-
poration and the nature and value of tha
consideration paid for the property;

(¢) The name and address of the par-
son from whom acquired and the date
thereof;
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(d) The name and address of the per-
son to whom leased or rented, or the per-
son permitted to use the property, and
the number of shares of stock, if any,
held by such person and the members of
his family;

(e) The nature and gross amount of
the rent or other compensation received
for the use of, or the right to use, the
property during the taxable year and for
each of the five preceding years and the
amount of the expenses incurred with
respect to, and the depreciation sustained
on, the property for such years;

(f) Bvidence that the rent ‘or other
compensation was the highest obtainable
and, if none was received, a statement of
the reasons therefor; :

(g) A copy of the contract, lease or
rental agreement;

(h) The purpose for which the prop-
erty was used;

(1) The business carried on by the
corporation with respect to which the
property was held and the gross income,
expenses and net income derived from
the conduct of such business for the tax-
able year and for each of the five pre-
ceding years;

(j) A statement of any reasons which
existed for expectation  that the opera-
tion of the property would be profitable,
or a statement of the necessity for the
use of the property in the busifiess of
the corporation, and the reasons why th
property was acquired; and ¢

(k) Any other information pertinent
to the taxpayer’s claim.*

§ 19.505-2 Illustration of computa-
tion of subchapter A net income, undis-
tributed subchapter A net income, and
surtax. The method of computdtion of
the subchapter A net income, the undis-
tributed subchapter A net income, and
the surtax under subchapter A of chap-
ter 2 may be illustrated as follows:

The following facts exist with respect
to the O Corporation, a personal holding
company which is on the cash receipts
and disbursements basis, for the calen-
dar year 1939: - B -

-The net. 1ncon}e, as computéd under
chdapter 1, amounts to $190,000. T -

Federal income tax imposed by section
" 13 of the Revenue Act of 1938 was paid
March 15, 1939, in the amount of $17,500.
Contributions or gifts .payment of
which is made to or for the use of donees
described in section 23 (q) for the pur-
poses therein specified amount to $35,000,
of which $10,000 is deducted in-arriving
at the net income under chapter 1.
Rent in the amount of.$10,000 was re-
ceived from the principal shareholder of
the corporation for the use of a country
“estate which had been' previously ac-
quired from such shareholder in exchange
for its capital stock. 'The expenses of
the corporation allocable to the main-
tenance and operation of the country es-
tate amount to $30,000. The yearly de-
preciation on the depreciable property of
the estate amounts to $5,000. The cor-

poration has not established its right to

N

‘claim the entire amount of the expenses
and depreciation applicable to the estate
as provided in section 505 (b) and section
19.505-1. . o,

Dividends paid by the corporation to
its shareholders during the taxable year
which are allowable as a credit under
section 27 (a) amount to $125,000.

The amount used during the year to
pay indebtedness incurred by the cor-
poration prior to January 1, 1934, is
$31,750. .

On March 1, 1940, the corporation paid
its shareholders a taxable dividend of
$15,000 and .in its return, on Form
1120H, claimed a deduction for that
amount under section 504 (¢). Ifs ac-
cumulated earnings-and profits as of the
close of the taxable year 1939 were more
than $15,000.

'The subchapter A net income, the un-
distributed subchapter A net income, and
the surtax are computed as follows:
IATSZ income under chapter 1.__.___ $190, 000

Contributions deductible in com-

puting net income under sec-
tion 21 :

Aggregate of expenses and depre-

ciation relating to the country

estate in excess of the income
25, 000

10, 000

derived therefrom..oacaoo___

Net income computed without the
benefit of a deduction for contri-
butions and without the benefit
of the amount disallowed under

section 505 (D) .ombco oo 225, 000
Less: . '
Federal income ta¥k_____ $117, 500
Contributions deductible
under section 505 (a)
(2) (15 percent  of
$225,000) c oo 38,760
: 51,250
Eubchter A net Income_._...... 173, 750
€SSt N
Dividends paid credit.. $125, 000
Amount used to pay in-
debtedness —mwaeoo o - 81,750
156, 760
Undistributed subchapter A net in- -
- come (before applying section .
504 (c)) 17,000

Dividends pald March 1, 1940°
(subject to limitation in sec-*
tion 504 (¢) (8))aceeuea —m—e= - 12,500

Undistributed subchapter A net *

income 4, 500
Amount taxable at 65 percent (not

in excess of $2,000) .. 2, 000
Amount taxable at 75 percent- .

(84,500 minus $2,000) oo~ , 500
Surtax on $2,000 at 65 pércent__.. 1,300
Surtax on $2,500 at 75 percent.... 1,875

Total, surtax { 3,175
t"‘ I

SEC. 506. DEFICIENCY n’xvmms—cnﬁnrrs AND

(a) Credit against unpaid deficiency. If
the amount of & deficiency with respect to
the tax _imposed by this subchapter for any
taxable year has been established-—

(1) by a decision of the Board of Tax Ap-
peals which has become final; or

(2) by a closing agreement made under
section 3760; or )

(3) by a final judgment in a suit to which
the United States is a party;

then & deficiency dividend credit soall be al-
lowed against the amount.of the deficiency so

0
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established and all interest, additional
amounts, and additions to the tax provided
by law not paid on or before the date when
claim for a deflciency dividend credit is filed
under subsection (d). The amount of such
credit shall be 65 per centum of the amount
of deficlency dividends, as defined i sSube
section (c), not in excess of $2,000, plus 76 pex
centum of the amount of such dividends in
excess of $2,000; but such credit shall not
exceed the portion of the deficlency so estab-
lished which is not pald on or before the date
of the closing agreement, or tho dato tho do-
cision of the Board or the judgment bocomes
final, as the case may be. Such credit shall
be allowed as of the date the clalm for do-
ﬁciez;c% dl;}gend cre;dl&iis elege ﬂct i
(b) Cre or refu [) ency pald.
When the Commissioner has detormined that
there is a deficiency with respect to thp tax
imposed by this subchapter and the corpora«
tion has pald any portion of such asserted
deficiency and it has been established—

(1) by a decision of the Board of Tax Ap~
peals which has become final; or

(2) by o closing agreement made undor,

section 3760; or
(3) by a final judgment in o sult against
the United States for refund—

(A) if such sult is brought within six
months after the corporation becamo entitled
to bring suit, and

(B) if claim for refund was flled within
six months after the payment of such
amount; ®

that any portion of the amount so patd was
the whole or a part of a deficiency at the
time when paid, then there shall be credited
or refunded to the corporation an amount
equal to 65.per centum of the amount of o«
ficiency dividends not in excess of $3,000,
plus 75 per centum of the amount of such
dividends in excess of $2,000, but such credit
or refund shall not exceed the portion so
pald by the corporation. Such credit or
refund shall be made as provided in sootion
322 but without regard to subsection (b) or
subsection (c¢) thereof. No interest shall be
allowed on such credit or refund. No credit
or refund shall be made under this subseo-
tion with respect to any amount of tax pald
after the date of the closing agreomont, or
the date the decision of the Board or tho
judgment becomes final, as the case may be,
(c) Deficiency dividends.

(1) Definition. ¥For the purpose of thig
subchapter, the term “deflcioncy dividends”
means the amount of the dividends paid, on
or after the date of the closing agreomont
or on or after the date the declslon of the
Board or the judgment becomes flnal, as tho
case may be, and prior to filing claim under
subsection (d), which are includible, for
the purposes of chapter 1, in the computa=
tion of the basic surtax credit for the year
of distribution. No dividends shall be con=
sidered as deficiency dividends for the pur«
poses of allowance of credit under subseg=
tion (a) unless (under regulations prescribed
by the Commissioner with the approval of
the Secretary) the corporation files, within
thirty days after the date of the oclosing
agreement, or the date upon which the decl«
sion of the Board or judgment:becomes final,
as the case may be, notification (whioh
specifies the amount of the credit intended
to be claimed) of its intention to have the
dividends so considered,

(2) Effect on dividends paid credit.

(A) For tazable year in which pald. Dofle
clency dividends paid in any taxable year {to
the extent of the portion thereof with respeot
to which the credit under subsection (a), or
the credit or refund under subsection (b),
or both, are allowed) shall be subtractéd from
the baslc surtax credit for such year, but only
for the purpose of computing the tax under
this subchapter for such year and succeoding
years.

(B) For prior tazable year. Deflcionoy divie
dends paid in any taxable year (to tho extont
of the portion thereof with respect to which
the credit under subsection (a), or tho credit
or refund under subsection (b), or both are

~
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-allowed) shall not be allowed under section
504 (c) in the computation of the tax under
this subchapter for any tazable year preced-
ing the taxable year in which pald.

(d) Claim required. No deficiency divi-
dends credit shall be allowed under subsec-
tion (a) and no -credit or refund shall he

" made under subsection (b) unless (under
regulations prescribed by the Commissioner
with the approval of the Secretary) claim
therefor is filed within sixty days after the
date of the closing agreement, or the date
upon which the decision of the Board or
Jjudgment becomes final, as the case may be.
. (e) Suspension of statute of limitations and
stay of collection.

(1) Suspension of running of statute. If
the corporation files a notification, as pro-
vided in subsection (c), to have dividends
considered as deficiency dividends, the run-
ning of the statute of limitations provided
in section 275 or 276 on the making of assess-
ments and the bringing of distraint or a pro-
ceeding in court for collection, in respect of
the deficiency and all interest, additional
amounts, and additions to the tax provided
by law, shall be suspended for a period of
two years after the date of the fillng of such
notification. .

(2) Stay of collection. In the case of any
deficiency with respect to the tax imposed by
this subchapter established as provided in
subsection (a)—

(A) The collection of the deficiency and all
interest, additional amounts, and additions
to the tax provided for by law shall, except in
cases of jeopardy, be stayed until the expira~
tion of thirty days after the date of the clos-
ing agreement, or the date upon which the
decision of the Board or judgment becomes
final, as the case may be.

-(B) If notification has been filed, as pro-
vided in subsection (¢), the collection of such
part of the deficiency as is not In excess of
either the credit allowable under subsection
-(a) or-the amount which, in the notification,
is specified as intended to be claimed as
credit, shall, except in cases of Jeopardy, be
stayed until the expiration of sixty days after
the date of the closing agreement, or the
date upon which the decision of the Board
or judgment becomes final, as the case may
be.

{C) If claim for deficlency dividend credit
.is filed under subsection- (d), the collection
of such part of the deficlency as is not in
excess of either the credit allowable under
subsection (a) .or the amount claimed, shall
be stayed until the date the claim for credit
is disallowed (in whole or in part), and if
disallowed in "part collection shall be made
only of the part disallowed.

No distrdint or proceeding in court shall be
begun for the collection of an amount the
collection of which is stayed under sub-
paragraph (4), (B), or (C) during the perioed
for which the collection of such amount is
stayed. N

(f) Credit or refund denied if fraud, etc.
No deficiency dividend credit shall be allowed
under subsectionr (a) and no credit or refund
shall be made under subsection (b) if the
closing agreement, decision of the Board, or
judgment contains a finding that any part
of the deficiency is due to fraud with intent
to evade tax, or to failure to file the return
under this subchapter within the time pre-
scribed by lawsor prescribed by the Commis-
sloner in pursuance of law, unless it is shown
that such failure to file is due to reasonable
cause and not due to willful neglect.

§ 19.506-1 Purpose and scope of de-
ficiency dividend credit. Section 506
provides a method under which, by vir-
tue of dividend distributions, a corpora-
tion may, under certaid conditions (see
section -19.506-3), be relieved from the
payment of a deficiency in the surtax im-
posed by subchapter A of chapter 2 with
respect to any taxable year beginning
after December 31, 1938, or, if any por-

i

tion of such deficiency has been paid,
may be entitled, under certain conditions
(see section 19.506—4), to a credit or re-
fund of such portion. The deficlency
must be established in the manner speci-
fied in section 506 (a) (1), (2), or (3)
or section 506 (b) (1), (2), or (3) and
the dividends must be paid on the date
so established or within 60 days there-
after. For what constitutes payment of
a dividend, see section 19.27 (b)-2.

The benefit of section 506 is not ex-
tended to the satisfaction of ‘any inter-
est, additional amounts, or additions to
the tax provided by law with respect to
the deficlency and such amounts remain
payable as if that section had not been
enacted. The benefit is denied if the
closing agreement, decision of the Board,
or judement contains a finding that any
part of the deficiency is due to fraud
with intent to evade the tax, or to o
failure to file a timely return without
reasonable cause for such failure. See
section 506 (f).*

§19.506-2 Date when decision by
Board or court becomes final and date
of closing agrcement. ‘The date upon
which a decision by the Board of Tax
Appeals becomes final is prescribed in
section 1140 (paragraph 39 of the Ap-
pendix to these regulations).

The date upon which a judement of o
court becomes final must be determined
upon the basis of the facts in the par-
ticular case. Ordinarily, a judgment of
a United States district court becomes
final upon the expiration of the time al-
lowed for taking an appeal, if no such
appeal is duly taken within such time;
and a judgment of the United States
Court of Claims becomes final upon the
expiration of the time allowed for filing
a petition for certiorari if no such peti-
tion is duly filed within such time.

The date of the closing agreement,
made under section 3760 (see paragraph
46 of the Appendix to these regulations),
is the date such agreement is approved
by the Secretary, the Under Secretary,
or an Assistant Secretary.*

§19.506-3 Credit against unpaid de-
ficiency

(a) General. If the amount of a de-
ficiency with respect to the tax imposed
by subchapter A of chapter 2 for any
taxable year beginning after December
31, 1938, has been established as pro-
vided in section 506 (a) (1), (2), or (3),
the corporation, under certain circum-
stances, is entitled to a deficlency divi-
dends credit which, though it may not
exceed the amount of the deficiency, is to
be applied against the amount of such
deficiency and all interest, additional
amounts, and additions to the tax pro-
vided by law not paid on or before the
date when the claim for a deficlency
dividends. credit is filed under section
506 (d). The amount of the deficiency
dividends credit is 65 percent of the
amount of “deficiency dividends” (as de-
fined in section 506 (¢) not in excess of
$2,000 plus 75 percent of the amount of
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such dividends in excess of $2,000, and
the allowance of the credit is subject
to the following conditions, qualifications
and limitations: ©

(1) The corporation is required under
section 506 (c), within 30 days after the
date of the closing agreement or the date
upon which the decision 6f the Board
or the judement becomes final, to file 2
notice of its intention to claim a defi-
clency dividends credit, which notice
shall specify the amount of the credit in-
tended to be claimed;

(2) The corporation is required under
section 506 (d), within 60 days after the
date of the closing agreement or the
date upon which the decision of the
Board or judgment becomes final, fo
file a claim with respect to the credit for
deflciency dividends; -

(3) The deficiency dividends are re-
quired under section 506 (¢) to be paid
prior to the filing of the claim for a de-
ficlency dividends credit and such divi-
dends must be of such a nature as to con-
stitute taxable dividends in the hands of
such of the shareholders as are subject
to taxation under chapter 1 for the year
in which paid (see section 27 (1)) and
must be nonpreferential (see ssction 27
(h)); and

(4) Under section 506 (a) the defi-
clency dividends credit shall not exceed
the portion ef the deficiency (not count-
ing the interest, additional amounts, and
additions to the tax, provided by law)
which is not paid on or before the date
of the closing agreement, or the date the
decision of the Board or the judement
becomes final, as the case may be.

~ (b) Form of notification. 'The notice
of intention to have dividends considered
as deficlency dividends for the purposes
of the allowance of credit under section
506 () shall be made, under oath or
affirmation, on Form 975, copies of
which, upon request, may be procured
from any collector.

(c) Contents of notification. The no-
tification shall, in accordance with the
provislons of this section and the in-
structions on the form, set forth the
following information:

(1) The name and address of the cor-
poration;

(2) The place and date of incorpora-
tion;

(3) The amount of the unpaid defi-
clency with respect to the tax imposed
by subchapter A of chapter 2: how it
was established (clozsing agreement,
Board declsion or court judgment); the
date thereof and the faxable year or
years involved;

(4) The amount of the credit intended
to be claimed as a deficiency dividends
credit; and .

(5) Such other information as may be
required by the notification form.

(@) Time and place of filing notifica-
tion. The notification required by sec-
tion 506 (c) (1) and this section shall ba
filed with the Commissioner of Internal



578

Revenue, Washington, D. C., attention
Income Tax Unit, Records Division, with-
in 30 days after the date of the closing
agieement, or the date upon which the
decision of the Board or judgment be-
comes final, as the case may be. -
(e) Claim for deficiency dividends
credit. For claims for deficiency “divi-
dends credits, see section 19.506-5.*

§ 19.506-4 Credit or refund of defi-
ciency paid. If the Commissioner has
determined that there is a deficiency with
respect to the tax imposed by subchapter
A of chapter 2 for any taxable year be-
ginning after December 31, 1938, and the
corporation has paid any portion of such
asserted deficiency, the corporation, un-
der certain circumstances, is entitled to
a credit of refund of such deficiency.
The amount of the credit or refund is
65 percent of the amount of “deficiency
dividends” (as defined in section 506 (c))
not in excess of $2,000, plus 75 percent
of the amount of such dividends in excess
of $2,000, and the allowance of the credit

or refund is subject to the following con- |.

ditions, qualifications and limitations:

(1) It must be established that the
amount for which credit or refund is
sought was-the whole or a part of a de-
ficfency at the time when paid, and such
fact must be established as provided in
section 506 (h) (1), (2), or (3);

(2) The corporation is required under
section 506 (d), within 60 days after the
date of the closing agreement or .the
date upon which the decision of- the
Board or the judgment becomes final, to
file g claim for credit or refund;

(3) The “deficiency dividends” are re-
quired under-section 506 (¢) to be paid
prior to the filing of the claim for credit
or refund and such dividends must be of
such a nature as to constitute taxable
dividends in’ the hands of such of the
shareholders as are subject to taxation
under chapter 1 for the year in which
paid (see section 27- (1)), and must be
nonpreferential (see section 27 (h));

(4) The credit or refund shall not ex-
ceed the portion of the deficiency (not
counting the interest, - additional
amounts, and addmons to the tax, pro-
vided by law) which ‘was paid by the
corporation;

(5) The credit or refund shall be made
as provided in section 322, but without
regard to section 322 (b) (relating to the
limitations on the allowance of refunds
or credits), or section 322 (¢) (relating to
the effect of petitions to the Board on
refunds or credits) ;

(6) No credit or refuind shall be made
under section 506 (b) with respect to any
amount of tax paid after the date of the
closing ‘agreement, or the date the deci-
sion of the Board or the judgment be-
comes final, as the case may be; and

(1) No interest shall be a.llowed on the
credit or refund.*

§ 19.506-5 Claim for deficiency divi-
dends credit or credit or refund.

(a) General. "A claim for a deficiency

'dividends credit -under "section 506 (a),

relating to credit against unpaid de-
ficiency, and under section 506 (b); re=
lating .to credit or refund of deficiency
paid, must be filed within 60 days after
the date of the closing agreement or the
date upon which the decision of the
Board or judgment becomes ﬁna] as the
case may be.

(b) Fofm of claim. The claim for a
deficiency dividends credit, or credit or
refund, shall be made in duplicate, under
oath or affirmation, on Form 976, copies
of which, upon request, may be procured
from any collector,

(c) Contents of claim. There shall be
attached to and made a part of the claim
a cerfified copy 'of the resolution of the
board of directors, or other authority,
authorizing the payment of the dividend
with respect to which the claim is.filed.
In addition the claim shall, in accord-
ance with the brovisions of this section
and the mstructlons on the form, set
forth the following information:

(1) The name and address of the cor-
poration;

(2) The place and date of incorpora-
tion;

(3) ‘The amount of the deﬁ01ech de-
termined with respect to the tax imposed
by subchapter A of chapter 2 and the
taxable year or years involved; . the
amount of the unpaid deficiency or, if the
deficiency has been paid in whole or in
part, the date of payment and .the
amount thereof; g statement as to how
the deficiency was established, if unpaid,
or if paid in whole or in part, how it was
established that any portion of the
amount paid was a deficiency at the time
when paid and in either case whether
it was by closing agreement, Board de-
cision or court judgment and the date
thereof; if established by & final judg-
ment in a suit against the United States
for réfund, the date of payment of the
deficiency, the date claim for refund was
filed and the date the suit was brought;
if. established by a Board decision or
court judgment a copy thereof shall be
attached, together with an explanation
of how the decision or judgment became
final;

‘(4) The amount and date of payment
of the dividend with respect to which
the claim for deficiency dividends credit,
or credit or refund, is filed; ’

(5) A statement sefting forth the va-
rious classes of stock outstanding, the
name and address of each shareholder,
the class and number of shares held by
each on the date of payment of the divi-

dend with respect to which the claim’

is filed, and the amount of 'such dmdend
paid to each shareholder;

(6) The amount claimed-as a deﬂ-
ciency dividends credit; and"
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(7 Such other information as may
be required by the claim form.

(@ Time and place of fling .claim.
The claim required by section 508 (d)
and this section shall be filed with the
Commissioner of .Internal Revenue,
Washington, D. C,, attention Income Tax
Unit, Records Division, within 60 days
after the date of the closing agreement,
or the date upon which the decision of
the Board or judgment becomes final, as
the case may be.*

§ 19.506-6 Effect of deficiency divi-
dends on dividends paid credit. No du-
plication of credit allowances with re-
spect to any “deficiency dividends” is
permitted. If a corporation olaimg and
receives the benefit of the provisions of
section 506 based upon a distribution of
“deficiency dividends,” that distribution
does not become a part of the baslc
surtax credit for the purposes of sub-
chapter A of chapter 2; nor is it made
the basls of the 2%-month carry-back
credit provided for in section 504 (¢).* -

§ 19.506-7 Suspension of statute of
limitations and stay of collection.

(a) Suspension of running of statute.
If a corporation files a notification of its
intent to have certain dividends consid-
ered as “deficiency dividends” as provided
in section 506 (c), then the running of
the statute of limitations upon the assess-
ment and collection of the’established
deficiency and all interest, additional
amounts, and additions to the tax pro-
vided by law, is suspended for a period of
two years after the date of the filing of

| such notification.

(b) Stay of collection, The Intemul
Revenue Code provides that, except in
case of jeopardy, the collection of the
established deficiency and all interest,
additional amounts, and ddditions to the
tax provided by law, is stayed for a pe-
riod of 30 days subsequent to the final
determination of the amount thereof. If
within such 30-day period the corpora=
tion files with the Commissioner the pre-
scribed notification of intentlon to seek
the benefit of section 506, the collection
of the established deficiency, to the ‘ex-
tent of the amount of the credit specified
by the corporation in such notification if
not in excess of the amount allowgble un-
der section 506 (a), is, except in cases of
jeopardy, stayed for a period of 60 days
subsequent to the final determination of
the amount thereof. The filing of & claim
for a deficiency dividends credit under
section 506 (d) effects a further stay of
collection of that portion of the estab-
lished deficiency covered by the claim if
not in excess of the amount, allowable un-
der section 506 (a), until the date the
claim is disallowed (m whole or in part)
by the Commissioner. The Code further
provides that where collection has been
stayed as above indicated no distraint or
proceeding in court shall be begun for the
collection of the amount stayed during



. FEDBRAL REGISTER, Saturday, February 3, 1940

the period for which it is stayed. The
_ Commissioner, notwithstanding the pro-
visions of section 272 (b), may refrain
from assessing the subchapter A defi-
ciency (plus interest, additional amounts,
and additions to the tax) until the claim
. for the deficiency dividends credit is dis-
posed of. . After such claim is allowed or
rejected, either in whole or in part, the
_entire amount of the deficiency (plus in-
terest, additional amounts, and additions
-to the tax) will be assessed, if not already,
_assessed. The amount of the claim for
the deficiency dividends credit to the
extent allowed will be credited against the
amount so assessed, and the remainder
of the amount assessed will be collected
in the usual manner.*

Sec. 507. MEANING OF TERMS USED.
. The terms used in this subchapter shall
have the same meaning as when used in
chapter-1. R

Sec. 227. DEFINTTION OF GROSS INCOME OF
CERTAIN INSURANCE COZIPANIES FOR PERSONAL
nom;m; corpANY TAX. (REVENUE ACT oOF
1939. ’

(8) Section 507 of the Internal Revenue
Code is amended to read as follows:

“Sec. 507. MEANING OF TERMS USED.

“(a) General rule. The terms used in this
subchapter shall have the same meaning as
when used in chapter 1.

“(b) Insurance companies other than life
or mutual. Notwithstanding subsection (a),
the term ‘gross income’, as used in this sub-
chapter, means, in the case of an insurance
company other than life or mutual, the gross
income, as defined-in section 204 (b) (1), in-
‘creased by the amount of losses incurred, as
defined in section 204 (b) (6), and the
amount of expenses incurred, as defined In
section 204 (b) (7), and decreased by the
amount deductible under section 204 (c) (7)
(relating to tax-free interest).”

(b) Taxable years to which epplicable. The
amendments made by ‘this section shall be
applicable to taxable years beginning after
December 31, 1938. ) .

Sec. 508. ADMINISTRATIVE PROVISIONS. .

_All provisfons of law (including penalties)
applicable in respect of the taxes imposed by
chapter 1, shall insofar as not inconsistent
with this subchapter, be applicable in re-
spect of the tax imposed by this subchapter,
except that the provisions of section 131 shall
not be applicable, ' -

.§19.508-1 Return and payment of
taz. . A separate return- is required for
the surtax-imposed by section 500. Such
returns shall be made on Form 1120H.
In the case of a personal holding com-
pany which .is a domestic corporation,
the return is fequired to be made within
the time provided by section 53 and in
the case of a foreign carporation within
the time provided in section 235. The
tax shown by the corporation on its re-
turn must be paid in the case of a
domestic corporation within the time
provided in section 56 and in the case
of a foreign corporation within the time
provided in section 236. The same pro-
visions of law relating to the period of
limitations for assessment and collec-
tion which govern the taxes imposed by
chapter 1 also apply to the surtax im-
posed under subchapter A of chapter 2.
However, since the surtax imposed under
subchapter A of chapter 2 is a distinct

“and separate’ tax from those imposed

under chapter 1, the making of a return
under chapter 1 will not start the period
of limitations for assessment of the sur-
tax imposed under subchapter A of
chapter 2. If the corporation subjech
to section 500 fails to file a return the
tax may be assessed at any time. If
the Commissioner finds a deficlency in
respect of the tax imposed by section
500, he is required to follow the same
procedure which applies to deficiencies
in income tax under chapter 1. The
penalties applicable to the income taxes
imposed under chapter 1, as well as the
provisions of chapter 1 relating to inter-
est and additions to the tax, alco apply
to the surtax imposed by section 500.
The administrative provisions applicable
to the surtax imposed by section 500 are
not confined to those contained in chap-
ter 1 but embrace all administrative pro-
visions of law which have any applica-
tion to income taxes.?

§ 19.508-2 Determination of tax, as-
sessment, . collection. The determina-
tion, assessment, and collection of the
tax imposed by section 500, and the
examination of returns and claims in
connection therewith, will be made under
such procedure as may be preseribed
from time to time by the Commissioner.®

Sec. 509, IMPROFIT ACCULIULATION OF SUR-
PLUS.

For surtax on corperations which accumu-
late surplus to avold surtax on charcholders,
see section 102,

Sre. 510. FOREIGN FELSONAL HOLDIIG COL-
PANIES.

For provisions relating to foreign perconal
holding companies and thelr charcholderg,
see Supplement P of chapter 1.

Sec. 511, PUBLICITY OF REZURING.

For provisions with rcspect to publleity of
returns under this subchapter, cee subsection
(a) (2) of section 85,

SUBPART E—DEFIIVITIONS

See. 3797. DEFOUITIONS.

(a) When used in this title, whecre not
otherwise distinctly expreczed or manifestly
incompatible with the intent thercef—

(1) Person. The term “porcon” thaoll be
construed to mean and include an individual,
a trust, estate, partnerchip, company, or cor-
poration. n

(2) Partnership and pariner. The team
“partnership” includes o syndicate, group,
pool, joint venture, or other unincorporated
organization, through or by means of which
any business, financinl operation, or venture
is carried on,-and which is not, within the
meaning of this title, o trust or estate er o
corporation; and the term “partner” includes
a member in such & syndicate, group, pool,
joint venture, or organization.

(3) Corporation. The term “corporation™
includes anssoclations, joint-steck compantes,
and insurance companies. .

(4) Domestic. The term “domestic” when
applied to a corporation or o partnerchi
means created or o zzd in the United
States or under the law of the Unitod States
or of ‘any State or Territory.

(6) Foreign. The term “foreign” when
applied to o corporation or partncrchip means
a corporation or partnerchip which IS not
domestic.

(6) Fiduciary. Tue term “fiduciary” means
a guardian, , cgecutor, cdministrator,
receiver, concervater, or any percon occting
in any fiduclary capacity for any porcon.

(7) Stock:. The term “stock” includes the
chare in an assoelation, joint-stock come-
pany, or insurancs company,
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(8) Sharcholdcr, The term “sharendldzr™
includes o membar in an asseciation, jolnt-
stosk company, or insurance company.

(9) Unitcd Statcs. Tnz tem “United
States” when uzzd in o geozrophtcal sense in-
cludes only the States, the Territories of
Alecka and Hawall, and the Disfrict of Co-
lumbia.

{10) State. Tne vword “State” shalt be con-
strued to Include the Territories and the
District of Columbla, where,such construc- -
tien Is nececcary to carry cut provisions of
this title,

(11) Secretery. The term “Secretary”
means the Sccretary of the Treasury.

(12) Commiscioncr., 'The term “Commis-
cloner” means thoe Commissioner of Internal
Ravenue,

(13) Collcctor. The term “collector” means
collcctor of internal revenue.

(14) Toexpayer. Thbe term “fazpayer”
means any parcon cubject to 2 tax imposed
by this title,

(16) orilitery or naval forces of the United
States. The term “military
of the United States” includes the Marine
Corps, the Coost Guard, the Army Nurse
gcrps. Female, and the Navy Nurse Corps,

o.

(16) Withholdéng agent. The term “with~
holding agent” means any percon reguired
to deduct and withhold any tax under the
provicions of cection 143 or 144, B

(b) Includes end including. 'The terms
“includes” and “ineluding” when used in a
definition contained in this title shall not
be deemed to exclude other things otherwise
within the meaning of the term defined.

(¢) Crozs references. For other definitions,
cea the following:

Singular 25 including plural, RS. 1 (G.S.C,
Title 1, § 1).

Flural as including elngular, RS. 1 (US.C.,
Title 1, § 1).

Aacculine o3 including feminine, RS. 1
(US.C., Title 1, § 1).

Ofiicer, RS. 1 (USC, Title 1, § 1).

Oath a5 including affirmation, BS. 1
(US.C., Title 1, § 1).

Company or acsoclation as ineluding sue-~
ﬁﬁsr)s and assiens, RS. § (USC, Title

County o5 including parish, RS. 2 (TUS.C.,
Title 1, § 2).

Vezzel as including all means of water
transportation, R.S. 3 (US.C, Title 1, § 3).

Vehicle a5 including all meons of land
transportation, R.S. 4 (USC, Title1, § 4.)

§19.3797-1 Classification of taxables.
For the purpose of taxation the Internal
Revenue Code makes its own classifica-
tion and prescribes its own standards of
classification. X.ocal law is of no im-
portance in this connection. Thus, a
trust may be classed as a trust or as an
accociation (and, therefore, as a corpo-
ration), depending upon its nature or its
activities. (See section 19.3797-3.) The
term “partnership” is not limited fo the
common law meaning of partnership, but
is broader in its scope and includes
groups not commonly called partner-
ships. (See section 19.3797-4.) 'The
term “corporation” is not limifed fo the
artificial entity usually known as a cor-

P | poration, but includes also an assacia-

tion, a trust classed as an association
because of its nature or its activities, a
joint-steck company, an insurance com-~
pany, and certain kinds of partnerships.
(See sections 19.3797-2 and 19.3797-4)
The definitions, terms, and classifica-
tions, as set forth in section 3797, shaill
have the same respsctive meaning and
scope In these regulations.*

819.3797-2 Association. ‘The term
“assoclation” is not used in the Infernal

or naval forees -
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_ Revenue Code in any narrow or te¢hnical
sense. It includes any organization, cre-
ated for the transaction of.designated
affairs, or the attainment of some object,
which, like a’ corporation, continties not-
withstanding that its members or'partici-
pants change, and the affairs of which,
like corporate affairs, are conducted by
a single individual, a committee, a board,
or some other group, acting in a repre-
sentative capacity. It is immaterial
whether such organization is created by
an agreement, a declaration of trust, a
statute, or otherwise.
untary association, a joint-stock associa-
tion or company, a “business” trust, a
“Massachusetts” trust, a “common law”
trust, an “investment” trust (whether of
the fixed or the management type), an in-
terinsurance exchange operating through
an attorney in fact, a partnership asso-
ciation, and any other type of organiza-
tion (by whatever name known) which
is not, within the meaning of the Code,
a trust or an estate, or a partnership.
If the conduct of the affairs of a corpo-
ration continues after the expiration of
its charter, or the termination of its ex-
istence, it becomes an association.*

§ 19.3797-3 Association distinguished
jrom trust. The term “trust,” as used in
the Internal Revenue Code, refers to an
ordinary trust, namely, one created by
will or by declaration of the trustees or
the grantor, the trustees of which take
title to the property for the purpose of
protecting or conserving it as custom-
arily required under the ordinary rules
applied in chancery and probate courts.
- 'The beneficiaries of such a trust gener-
ally do no more than accept the benefits
thereof and are not the voluntary plan-
ners or creators of the trust arrange-

ment. Even though the beheficiaries do-

create such a trust, it is ordinarily done
to conserve the trust property without
undertaking any activity not strictly nec-
essary to the attainment of that object.

As distinguished from the ordinary
trust described in the preceding para-
graph there is an arrangement whereby
the legal title to the property is conveyed
to trustees (or a trustee) who, under a
declaration or agreement of  trust, hold
and manage the property with a view to
income or profit for the benefit of bene-
ficiaries. Such an arrangement is de-
signed (whether expressly or otherwise)
to afford a medium whereby an income or
profit-seeking activity may be carried on
through a substitute for an organization
such as a voluntary association or a'joint-
stock company or a corporation, thus ob-
taining the advantages of those forms of
organization without their disadvantages.

The nature and purpose of a cooperative,

undertaking will differentiate it from an
ordinary trust. 'The purpose will not be
considered narrower than that which is
formally . set forth in the instrument
under whieh the activities of the trust
are conducted. -

If a trust is an undertaking or ar-
rangement conducted for income or
profit, the capital or property of the

It includes a vol-]

trust being supplied by the beneficiaries,
and if the trustees or other designated
persons are, in- effect, the managers of
the undertaking or arrangement, whether
the beneficiaries do or do not appoint
or control them, the beneficiaries are to
be treated as voluntarily joining or co-
operating with each other in the trust,
just as do members of an association,
and the undertaking- or arrangement is
deemed to be an association classified by
the Internal Revenue Code as a corpora-
tion. ‘However, the fact that the capital
or property of the trust is not supplied by
the beneficiaries is not sufficient reason
in itself for classifying the arrangement
as an ordinary trust rather than as an
association.

By means of such a trust the disadvan-
tages of an ordinary partnership are
avoided, and the trust form affords the
advantages of unity of management and
continuity of existence which are char-
acteristic of both associations and cor-
porations. This trust form also affords
the advantages of capacity, as a unit, to
acquire, hold, and dispose of property
and the ability to sue and be sued by
strangers or members, which are char-
acteristic of a corporation; and also fre-
quently affords the limitation of liability
and other advantages characteristic of a
corporation. These advantages which
the trust form provides are frequently re-
ferred to as resemblance to the general
form, mode of procedure, or effectiveness.
in action, of an association or a corpora-
tion, or as “quasi-corporate form.” The
effectiveness in action - in the case of a
trust or of a corporation does not depend
upon technical arrangements or devices
such as the appointment or election of a
president, secretary, treasurer, or other
“officer,” the use of g “seal,” the issuance
of certificates to the beneficiaries, the
holding of meetings by managers or ben-
eficiaries, the use of a “charter” or “by~

‘| laws,” the existence of “control” by the

beneficiaries over the affairs_of the or-
ganization, or upon other minor elements.
They serve to emphasize the fact that an
organization possessing them should be
treated as a corporation, but they are not
essential to such classification, for the
fundamental benefifs enjoyed by & cor-
poration, as outlined above, are attained,
in the case of a trust, by-the use of the
trust form itself. The Internal Revenue
Code disregards the technical distinction
between a trust agreement (or declara-
tion) and ordinary articles of association
or a corporate charter, and all ofher dif-
ferences of detail. It treats such a trust
according to its essential nature, namely,
as an association. This is true whether
the heneficiaries form the trust, or, by
purchase or otherwise, acquire an interest
in an existing trust.

The mere size or amount of capital

invested in the trust is of no importance.

Sormetimes the activity, of the trust is a

| small venture or enterprise, such as the

division and sale of a parcel of land, the
erection of a building, or the-care and
rental of an qﬁice building or apartment
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house; sometimes the activity is a trade
of business on a much larger scale. The
distinetion is that between the activity or
purpose for which an ordinary strict trust
of the traditional type would be created,
and the activity or purpose for which a
corporation for profit might have been-
formed.*

§ 19.3797-4 Partnerships. The Inter-
nal Revenue Code provides its own cons
cept of a partnership. Under thé term
“partnership” it includes not only s part-
nership as known at common law but,
as well, a syndicate, group, pool, joint
venture, or other unincorporated organ-
ization which carries on any business, fl-
nancial operation, or venture, and which
is not, within the meaning of the Code,
a trust, estate, or a corporation. On the
other hand the Code classifies under the
term “corporation” an association or
joint-stock company, the members of
which may be subject to the personal
ligbility of partners. If an organization
is not interrupted by the death of a
member or by & change in ownership of
a participating interest during the agreed
period of its existence, and its manage-
ment is centralized in one or mote per-
sons in their representative capacities,
such an organization is an association,
taxable as a corporation. As to the char«
acteristics of an associetion, see also sec-
tions 19.3797-2 and 19.3797-3. 'The fol-
lowing examples will illustrate some
phases of these distinctions: -

-(1) If A and B buy some acreage for
the purpose of subdivision, they are joint
adventurers, and the jolnt venture is
classified by the Code as & partnership,

(2) A, B, and C contribute $10,000
each for the purpose of buying and sell«
ing real estate. If A, B, C, or D, an out«
sitle party (or any combination of them
as long as the approval of each partiol-
pant is not required for syndicate ac-
tion), takes control of the money, prop-
erty and business of the enterprise, and
the syndicate is not terminated on the
death of any of the participants, the
syndicate is classified as an association.*

§19.3797-6 Limited partnershivs. A
limited partnership is classified for the
purpose of the Infternal Reventte Code as
an ordinary partnership, or, on the other
hand, as an assoclation taxable as & cor-
poration, depending upon its character in
certain material respects. If the organi-
zation is not interrupted by the death of
a general partner or by & change in the
ownership of his participating interest,
and if the management of its affalrs is
centralized in one or more persons acting
in a representative capacity, it is taxable
as a corporation, For want of these es-
sential characteristics, a lmited part-
nership is to be consideréd as an ordl-
nary partnership notwithstanding other
characteristics conferred upon it by local
law. .

The Uniform Limited Partnership Act
has been adopted in severnl States. A
limited partnership organjzed under the-
provisions of that Act may ke either an
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* association or a .parinership depending
upon whether or not in the particular
case the essential characteristics of an
association exist.*

§ 19.3797-6 Partnership associations.
A parinership association of the type au-
thorized by the statutes of several States,
such, for instance, as those of the State
of Pennsylvania (Purdon’s Penna. Stat.
Ann., (Perm. Ed.), Title 59, ch. 3), having
by virtue of the statutory provisions under
which it was organized, the characteris-
tics essential to an association within the
meaning of the Internal Revenue Code,
is taxable as a corporation.®

§19.3797-7 Insurance coipany. In-
surance companies include both stock and
mutual companies, as well as mutual
benefit insurance companies. A volun-
tary unincorporated .association of em-
ployees formed for the purpose of re-
lieving sick and.sged members and the
dependents of deceased members is an
insurance .company, whether the fund
for such purpose is created wholly by
membership dues or partly by contribu-
tions from the employer. A corporation
which merely sets aside a.fund for the
insurance of its employees is not required
to file a separate return for such fund, but
the income therefrom shall be included in
the return of the corporation.

Though its name, charter powers and
subjection to State insurance laws are
significant in determining the business
which a corporation is authorized and in-
tends to carry on, the character of the
business actually done in the taxable year
determines whether it is taxable as an
insurance company under the Internal
Revenue Code. For example, during the
year 1939 the M Corporation, incorpo-
rated under the insurance laws of the
State of R, carried on the business of
lending money in addition to guarantee-
ing the payment of principal and inter-
.est of mortgage loans. Of its total in-~
come for the year one-third was derived
from its insurance business of guaran-
teeing the payment of principal and inter-
“est of mortgage loans and two-thirds was
derived from its noninsurance business
of lending money. The M Corporation is
not an insurance company for the year
1939 within the meaning’of the Code
and these regulations.*

§ 19.3797-8 Domestic, foreign, resi-
dent; and wnonresident persons. A do-
mestic corporation is one organized or
created in the United States, including

. only the States, the Territories of Alasks,
and Hawaii, and the District of Columbisa,
or under the law of the United States
or of any State or Territory, and a for-

- eign corporation is one which is not do-
mestic. A domestic corporation is a
resident corporation even though it does
no business and owns no property in
the United States. A foreign corporation
engaged in trade or business within the

_United States or having an office or place
of business therein is referred to in these
regulations as a resident foreign corpo-
ration, and a foreign corporation not en-
gaged in trade-or business within the

United States and not having any office
or place of business therein, as a nonrezi-
dent foreign corporation. A partnership
engaged in trade or business within the
United States or having an office or place
of business therein is referred to in these
regulations as o resident partnership, and
a partnership not engaged in trade or
business within the United States and not
having any office or place of business
therein, as a nonresident partnership.
‘Whether a partnership is to be regarded
as resident or nonresident is not deter-
mined by the nationality or residence
of its members or by the place in which
it was created or organized. The term
“nonresident alien,” as used in these reg-
ulations, includes & nonresident allen in-
dividual and a nonresident alien fidu-
ciary.*

§19.3797-9 Fiduciary. “Fiduclary” is
a term which applies to persons who cc-
cupy positions of peculiar confidence
toward others, such as trustees, execu-
tors, and administrators. A fiduclary
for income tax purposes is a person who
holds in trust an estate to which another
has the beneficial title or in which an-
other has a beneflcial interest, or re-
ceives and controls income of another,
as in the case of recelvers. A committee
or guardian of the property of an in-
competent person is a fiduclary.*

§19.3797-10 Fiduciary distinguished
from agent. There may be a fiduclary
relationship between an agent and a
principal, but the word “agent” does not
denote a fiduciary. An agent having
entire charge of property, with authorty
to effect and execute leases with tenants
entirely on his own responsibility and
without consulting his principal, merely
turning over the net profits from the
property periodically to his principal by
virtue of authority conferred upon him
by a power of attorney, is not a fiduciary
within the meaning of the Internal
Revenue Code. In cases where no legal
trust has been created in the estate con-
trolled by the agent and attorney, the
liability to make a return rests with the
principal.*

SUBPART F—2XHOTIGATION OF EFFECT OF LI{I-
TATION AND OTHER PROVISIONS IT7 IICOME
TAX CASES z

Sec. 3801, MITIGATION OF EFFECT OF LIMITA-
TION AND OTHER FROVISIONS II7 INCOME TAZ
CASES, >

(a) Deﬁfzitions. For the purpoce of this
section—

(1) Determination. The term “determina-~
tion under the income tax laws" means—

(A) A closing agrecement made under cog-
tion 3760; N

(B) A declsion by the Board of Tax Appeals
or a judgment, decree, or other order by any
court of competent juricdiction, which has
become final; or

(C) A final disposition by the Commice
sloner of o clalm for refund, For the pur-
poses of this section a claim for refund chall
be deemed flnally dispoced of by the Com-
missioner—

(1) as to items with reopect to which the
claim was allowed, upon the date of allow-
ance of refund or credit or upon the date of
mailing notice of disallowance (by reason of
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oﬁietﬂng items) of the claim for refund,
an

(i1) as to items with respect to which tha
claim was dicallowed, in whol2 or In part, or
a3 to items applled by the Commissioner in
rcduction of the refund or credit, upon ex-
piration of the time for instituting suit with
respoct thereto (unless sult is instituted prior
to the explration.of such time).

Such term ghall not include any such agree-
ment made, or deefsion, judgmeant, decree, or
order which became final, or clalm for refund
finally dispoced of, prior to August 27, 1338.

§19.3801 (o) (1)-1 Purpose and scope
of section 3801. Section 3801 provides
for correction of the effect of certain
types of errors specified in section 3301
(b) and sections 19.3801 (b)-1 to 19.3301
(b)-5, inclusive, when one or more provi-
slons of the internal revenue laws, such as
the statute of limitations, would other-
wise prevent such correction. Correc-
tions are Authorized under section 3801
only when the Commissioner, if the cor-
rection would result in an allowance of 2
refund or credit for the year with respect
to which the error was made, or the tax-
payer, if the correction would result in an
additional assessment for such year, has
maintained a pssition inconsistent with
the error. Ng correction is permissible
unless the inconsistent position isadopted
by a determination made on or after
August 27, 1938.*

§18.3801 (a) (1)-2 Closing agreement
as a determination. For the purposes
of section 3801, & determination may take
the form of a closing agreement author-
ized by section 3760. (S=e paragraph 46
of the Appendix to these regulations.)
Such an agreemenf may relate fo the
total tax lability of the taxpayer for a
particular taxable year or years or to
one or more separate items affecting such
liability. If it becomes necessary or de-
sirable to effect a determination in order
to obtain or accelerate an adjustment
authorized by section 3801, a closing
agreement may bz used for such purpos2
whenever a taxpayer and the Govern-
ment have concurred in the disposition
of an ftem or items. A closing agreement;
becomes final within the meaning of sec-
tion 3801 on the date of its approval by
the Secretary, the Under Sscretary, or
an Assistant Secretary.*

§19.3801 (a) (1)-3 Decision. by Board
or court as a determination. A determi-
nation may take the form of a decision
by the Board of Tax Appeals or a jude-
ment, decree, or other order by any cowrt
of competent jurisdiction, which has be-
come final. s

‘The date upon wwhich a decision by the
Board of Tax Appeals bzcomes final is
prescribed in section 1140. (Sze para-
graph 39 of the Appendix to these rezu-
lations.)

‘The date upon which a judgment of a
court becomes final must be determined
upon the basls of the facts in the par-
ticular cise. Ordinarily, a judement of
a United Stated district court becomes
final upon the expiration of the time al-
lowed for taking an appeal, if no such
appeal Is duly taken within such time;
and g judement of the United States
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Court of Claims becomes final upon the
expiration of the time allowed for filing
a petition for certiorari if no such peti-
‘tion is duly filed within such time.* °
§ 19.3801 (a) (1)—4 Final disposition
of claim for refund as a determination.
A determination may take the form of a
final disposition of a claim for refund.
Such dispogition may result in a deter-
- mination with respect to two classes of
items, i. e., items included by the tax-
payer in a claim for refund and items ap-
plied by the Commissioner {o offset the
alleged overpayment. The time at which
8, disposition in respect of a particular
item becomes final may depend nof only
upon what action is taken with respect to
< that item but also upon whether the claim
for refund is allowed or disallowed.

(a) Items with respect.to which the
taxpayer’s claim is allowed.

(1) 'The disposition with respect to an
item as to which the taxpayer’s conten-
tion in the claim for refund is sustained
becomes final on the date of allowance of
the refund or credit if— -

() The taxpayer’s claim for refund is
unqualifiedly allowed; or » ‘

(ii) 'The taxpayer’s contention with re-
spect to an item is sustained and with
respect to other items is denied, so that
the net result is an allowdnce of refund
or credit; or

(iii) The taxpayer’s contention with
respect to an item is sustained, but the
Commissioner applies other items to off-
set the amount of the alleged overpay-
ment and the items so applied do not
completely offset such amount but merely
reduce it so that the nef result -is -an

. allowance of refund or credit.

(2) If the taxpayer’s contehtion in the
claim for refund with respect to an item’
*is sustained but the Commissioner applies
other items to offset the amount of the
alleged overpayment so that the net re-
sult is & disallowance of the -claim’ for
refund, the date of mailing, by registered
mail, of the notice of disallowance (see
section 3772, set forth in paragraph 88
of the AppendiX-to these regulations) is

the date of the final disposition as to the |~

item with respect to which the taxpayer’s
‘contention is sustained. °

(b) Items.with 7espect to which the
taxpayer’s claim is disallowed. The dis-
position with respect to an item as to
which the taxpayer's contention in the
claim for refund is denied becomes final
upon the expiration of the time allowed
by section 3772 for instituting suit on the
claim for refund, unless suit is instituted
prior to the expiration of such period,]

—

(1) The tazpayer’s claim for refund’is
unqualifiedly disallowed; or )

(ii) The taxpayer’s contention,with re-
spect to an item is denied and with
respect to other items is sustained so that
the net result is an allowance of refund
or credit; or

(iii) The-taxpayer’s contention with
respect to an item is sustained in part

-and denied in part. For example, if the
taxpayer claims a deductible loss of
$10,000 and a consequent overpayment
of $2,500 and the Cominissioner concedes
that a deductible loss was sustained bub
in the amount of $5,000 only, or that a
deductible loss of $10,000 was sustained,
but under the Commissioner’s computa-
tion the consequent overpayment is only
$2,000, the disposition of the claim for
refund with respect to both the allow-
ance of the $5,000 and the disallowance
of the remaining $5,000, or the -allow-
ance of the $2,000 overpayment and'the
denial of-the $500, becomes final upon
the expiration of the time for instituting
suit on the claim for refund unless suit
is instituted prior to the expiration of
such period.

" . (¢) Items applied by the Commissioner
in reduction of the refund or credit. If
the Commissioner applies an item in re-
duction of the overpayment alleged in
the claim for refund, and the net result
is an allowance of refund or credit, the
disposition with respect to the item so
applied by the Commissioner becomes
final upon the expiration of the time al-
lowed by section 3772 for instituting suit
on the claim-for refund, unless suit is
instituted prior to the expiration of such
period. If such application of the item
results in “the assertion of e, deficiency,
such action does not constitute a final
disposition by the Commissioner of a
claim ‘for refund within the meaning of
section 3801 (a) (1) (C) (ii), but subse-
quent action taken with respect to such

deficiency may result in a determination |

under section 3801 (a) (1) (A) or (B).
The necessity of waiting for the ex-
piration of the 2-year period of limita-

tions provided in section 3772 may-be:
avoided in ‘such cases as are described’

under (b) or (¢) of this section by the
use of a closing agreement to effect a
determination.* .

. .
- [SEc. 3801. MITIGATION OF EFFECT OF LIMITA-
TION AND OTHER PROVISIONS IN INCOME TAX
CASES.] - ’

[(a) Definitions.” For the purpose of this
section—]

(2) Tazpayer. Notwithstanding the pro-
visions of section 3797 the term “taxpayer”
means any person subject to a tax under
the applicable Revenue Act.

(3), Related taxpayer. The term related
taxpayer” means a taxpayer who, with the
taxpayer with respect to whom & determina~-
tion specified in subsection (b) (1), (2), (3),
or (4) is made, stood, in the taxzable year
with respect to which the erroneous in-

‘clusion, exclusion, omission, allowance, or |-

disallowance therein referred to was made,
in one of the following relationships: (A)
husband ;and Wwife; (B) grantor and fidu-
-ciary; (C) grantor and beneficiary; (D) fidu-
clary and beneficiary, legatee, or heir; (E)
decedent and decedent’s estate; or (F)
partner. . -

§19.3801 (a) (3)-1 Related taxpayer.
An _adjustment in the case of the tax-

payer with respect to whom the error was
made may be authorized under- section

3801 although the determination is made’

with respect to a different taxpayer, pro-
vided that such taxpayers stand in one
of the relationships specified in section
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3801 (a) (3). The concept of ‘related
taxpayer” has application only to section
3801 (b) (1), (2), (3), or (4) and does ot
apply to section 3801 (b) (6). If such
relationship exists, it is not essential that
the error be with respect to o transaction
possible only by reason of the existence
of the relationship. For example, if the
error with respect fo which an adjust-
ment is sought under section 3801 grew
out of an assignment of rents between
taxpayer A and taxpayetr B, who dare
partners, and the determination 1s with
respect to taxpayer A, an adjustment with
respect to taxpayer B may be permissiblo
despite the'fact that the assignment had
nothing to do with the business of the
partnership. The relationshlp need not
exist throughout the entire taxable year
with respect to which the error was made,
Jbut only at some time during that taxable
year. For example, if o toxpayer on
February 15 assigns to his fiancee the net
rents of a building which the taxpayer
owns, and the two are married before the
end of the taxable year, an adjustment
may be permissible if the determination
relates to such rents despite the fact that
they were not husband and wife at the
time of the assignment. See section
19.3801 (b)-8 for the requirement in cer-
tain cases that the relationship exist at
the time an inconsistent position is first
maintained.*

[SEc, 3801. MITIGATION OF EXFECT OF LIMITA«
TION AND OTHER FROVISIONS IN INCOME TAX
CASES.]

(b) Clreumstances of adjustment. Whon
a determination under the income tax lawe—

(1) Requires the inclusion in gross incomo

of an item which was erroncously included in
the gross income of the taxpayer for another
taxable year or in the gross incomo of n
related taxpayer; or
+ (2) Allows a deduction or credit which
was erroneously allowed to the taxpayer for
another taxable year or to & related taxpayer;
or

(3) Requires the exclusion from gross fhe
come of an item with respect to which tax
was pald and which was erroneously excluded
or omitted from the gross income of the tax«
payer for arother taxable year or from tho
gross income of a related taxpayer: or

(4) Allows or disallows any of the addi~
tional deductions allowable in computing
the net Income of estateés or trusts, or ro-
quires or denies any of the inclusions in the
computation of net income of beneflolaries,
helrs, or legatees, specified In section 162 (b)
and (c) of -chapter 1, and corresponding sec-
tlons of prior revenue Acts, and the correla«
tive inclusion or deduction, as the case may
be, has been erroneously oxcluded, omitted,
or included, or disallowed, omitted, or al«
lowed, as the case may be, In respect of tho
related taxpayer; or '
(6) Determines the basis of property for
depletion, exhaustion, wear and tear, or ob~
solescence, or for gain or loss on a salo or
exchange, and in respect of any transaction
upon which such basls depends there was ?]n
erroneous-inclusion in or omission from tho
gross income of, or an erroneous recognition
or nonrecognition of gain or loss to, the
taxpayer or any person who acquired titlo
to such property in such transaction and
from whom medigtely or immediately tho
taxpayer derlved title subsequent to such
transaction—

and, on the date the determination becomes
final, correction of the effect of the error is
prevented by the operation (whether before,
on, or after Moy 28, 1938) of any provision of
the internal-revenue laws other than this

«
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section and other than section 3761 (relating
{0 compromises), then the effect of the error
shall be corrected by an adjustment msade
under this section. Such adjustment shall
be made only if there is adopted in the de-
termination & position maintained by the
Commissioner (in case the amount of the
adjustment would be refunded or credited in
the same manner as an overpayment under
subsection (c)) or by the taxpayer with re-
spect to whom the determination is made
(in case the amount of the edjustment would
be assessed and collected in the same manner
as a deficiency under subsection (c)), which
position is inconsistent with the erroneous
inclusion, exclusion, omission, allowance, dis-
allowance, recognition, or nonrecognition, as
the case may be. In case the amount of the
adjustment would be asséssed and collected in
the same manner as & deficiency, the adjust~
ment shall not be made with respect to a
related taxpayer unless he stands in such re-
lationship to the taxpayer at the time the
latter first maintains the inconsistent position
in a return, claim for refund, or petition (or
amended petition) to the Board of Tax Ap-
peals for the taxable year with respect to
which the determination is made, or if- such
position is not so maintained, then- at the
time of the determination.

§19.3801 (b)-0 Circumstances of ad-
justment. Section 3801 may be applied
to correct the effect of an error if, on the
date of the determination, correction
of the effect of.the error is prevented
by the operation, whether before, on, or
after May 28, 1938 (the date of enact-
ment of the Revenue Act of 1938), of any
provision of the internal revenue laws
other than section 3801 and other than
section 3761 of the Internal Revenue
Code and the corresponding provisions of
prior Revenue Acts (relating to compro-
mises—see paragraph 58 of the Appendix
to these regulations). Examples of such
‘provisions are: Sections 275, 311 (b) and
(e), 322-(b) and (d), 1117 (e), 3746, and
3772 of the Internal Revenue Code and
the corresponding provisions of prior
Revenue Acts (relating to periods of
limitation—see paragraphs 30, 88, and
91 of the Appendix to these regulations) ;
sections 272 (f) and 322 (¢) of the In-
ternal Revenue Code and the corre-
sponding provisions of prior Revenue
Acts (relating to effect of petition to
Board of Tax Appeals on further defi-
ciency letters and on credits or refunds) ;
section 3760 of the Internal Revenue
Code and the corresponding provisions
of prior Revenue Acts (relating to clos-
ing agreements—see paragraph 46 of
the Appendix to these regulations); and
sections 3770 (a) (2), 3774, and 3775 of
the Internal Revenue Code and the cor-
responding provisions of prior Revenue
Acts (relating to payments, refunds or
credifs after period of limitation has ex-
pired—see paragraphs 89, 90, and 92 of
the Appendix to these regulations).

If the tax liability for the year with
respect to which the error was made has
been compromised under section 3761
of the Internal Revenue Code or the cor~
responding provisions of prior Revenue
Acts, no adjustment may he made under
section 3801 with respect to that year.

Section 3801 is not applicable if, on the
date of the determination, correction of

No. 2¢—3 -

the effect of the error is permissible
without recourse to such section.

The determination may be with re-
spect to the tax imposed by chapter 1 and
subchapters A, B, and D of chapter 2 of
the Internal Revenue Code, by the cor-
responding provisions of any prior Reve-
nue Acts, or by more than one of such
provisions. Section 3801 may be applied
to correct the effect of the error only as
to the tax or taxes for the year with re-
spect to which the error was made which
correspond to the tax or taxes to which
the determination relates. Thus, if the
determination relates to the tax imposed
by chapter 1 of the Internal Revenue
Code, the adjustment may be only with
respect to the tax imposed by such chap-
ter or by the corresponding provisions of
the Revenue Act applicable to the year
with respect to which the error was made;
if the determination relates to subchap-
ter B of chapter 2 of the Internal Reve-
nue.Code, the adjustment may he only
with respect to the tax imposed by such
subchapter or by the corresponding pro-
visions of the Revenue Act applicable to
the year with respect to which the error
was made.*

§19.3801 (b)-1 Double inclusion of
item of gross income, Section 3801 (b)
(1) applies if the determination requires
the inclusfon, in a taxpayer's gross in-
come, of an item which was erronecusly
included in the gross income of the same
taxpayer for another taxable year or
of a related taxpayer for the same or an-
other taxable year.

Ezample (1). A taxpayer who keeps
his books on the cash basis erronecusly
included in his return for 1933 an item of
accrued rent. In 1938, after the period
of limitations on refunds for 1933 has
expired, the Commissioner discovers
that the taxpayer received this rent in
1934 and asserts a deficiency for the year
1934, which is sustained by the Board
of Tax Appeals in 1941. An adjustment
is authorized with respect to the year
1933. If the taxpayer had returned the
rent for both 1933 and 1934 and by a de-
termination was denied a refund claimed
for 1934 on account of the rent item, a
similar adjustment is authorized.

Ezample (2). A husband assigned to
his wife salary to be earned by him in
the year 1936. The wife included such
salary in her separate return for that
year and the husband omitted it. The
Commissioner asserted a deficlency
against the wife for 1936 with respect to
a different item and she contested that
deficiency before the Board of Tax Ap-
peals. The wife would therefore be
barred by section 322 (¢) of the Revenue
Act of 1936 from filing a claim for refund
for 1936. Thereafter, the Commissioner
asserts a deficiency against the husband
on account of the omission of such salary
from his return for 1936. The husband
unsuccessfully contests the deficlency be-
fore the Board of Tax Appeals. An ad-
justment is authorized with respect to
the wife’s tax for 1936,*
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§19.3801 (b)-2 Double allowrance of &
deduction or credif. Section 3301 (D)
(2) applies if the determination allows
the taxpayer a deduction or credit which
was erroneously allowed the same tax-
payer for another taxable year or a re-
Iated taxpayer for the same or anofher
taxable year.

Ezogmple (1). A taxpayer in his re-
turn for 1935 claimed and was allowed a
deduction for destruction of timber by a
forest fire. Subsequently it was discov-
ered that the forest fire occurred in 1936
rather than in 1935. After the expiration
of the periocd of limitations for the as-
sessment of a deficiency for 1935, the
taxpayer files a claim for refund for 1936
based upon a deduction for the fire loss
in that year. The Commissioner allows
the claim for refund. An adjustment is
authorized with respect to the year 1835.

Ezample (2). The beneficiary of a
testamentary trust in his return for 1933
claimed, and was allowed, a deduction
for deprecjation of the trust property.
The Commissioner asserted a deficiency
against the beneficiary for 1933 with re-
spect to a different item and final deci-
slon of the Board of Tax Appeals was
rendered in 1935, so that the Comimis-
sloner was thereafter barred by section
272 (1) of the Revenue Act of 1932 from
asserting a further deficlency against
the beneficlary for 1833. The trustee
thereafter flled a timely refund claim
contending that under the terms of the
will the trust, and not the beneficiary,
was entitled to the allowance for depreci-~
ation. The court in 1933 sustains the
refund claim. An adjustment is author-
ized with respect to the beneficiary’s fax
for 1933.*

§19.3801 (b)-3 Erroneous exclusion
of item of gross income with respect to
which tax was paid. Section 3801 (b)
(3) applies if the defermination requires
the exclusion, from a taxpayer’s gross in-
come, of an item with respect to which
tax was paid and which-was exroneously
excluded or omitted from the gross in-
come of the same taxpayer for another
taxable year or of a related taxpayer for
the same or another taxable year.

Ezample (1). A taxpayer received
payments in 1936 under a contract for
the performance of services and included
the payments in his return for that year.
A closing agreement was thereaffer madz
with respect to the fax liability of the
taxpayer for 1935. The taxpayer sub-
sequently filed a claim for refund for the
year 1936, asserting that he kept his
books on the accrual basis and that, as
the payments had accrued in 1935, they
were properly taxable in that year. The
claim for refund fs allowed in 1939. An
adjustment is authorized with respect to
the year 1935. If the taxpayer had not
included the payments in any return and
the Commissioner had asserted a dzfi-
clency for 1936 with respect to the pay-
ments, and the deficiency is not sus-
tained by the Board of Tax Appeals in
its final decision in 1940, no adjustment
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is authorized with .respect to the year
1935. Although the determination re-
quires the exclusion of the item from
gross income, no tax had been paid with
respect thereto. If the taxpayer, how-
ever, had paid the deficiency and there-
after successfully contested it before the
Board or successfully sued for refund in
court, an adjustment is authorized,

Ezample (2). A father and son con-
ducted a partnership business, each being
entitled to one-half of the net profits.
The father included the entire net in-
come of the partnership in his return for
1933 and the son’ included no portion of
this income in his return for that year.
Shortly before the expiration of the
period of limitations with respect to de-
ficiency assessments and refund- claims
for both father and Son for 1933, the
father filed a claim for refund of that
portion “of his 1933 tax attributable to
the half of the partnership income which
should have been included in the son’s
return. ‘The court sustains the claim for
refund in 1940. An.adjustment is au-
thorized with respect to the son’s tax for
1933.*

§19.3801 (b)—4 Correlative deductzons
and inclusions specified in section 162 (b)
and (¢) and corresponding provisions of
 prior Revenue Acts. Section 3801 (b)
(4) applies if the determination relates
to the additional deduction specified in
section 162 (b) and (c) of the Internal
Revenue Code, or the corresponding pro-
visions of a prior Revenue Act, for
amounts distributable to.the beneficiaries,
heirs, or legatees of an estate- or trust,
and such debermmation requires:

(1).The allowance to the estate or trust
of such additional deduction when such
amounts have been erroneously omitted
or excluded from the income of the bene-
ficiaries, heirs, or legatees; -~

(2) The inclusion of such amounts in
the income of the beneficiaries, heirs, or
legatees when such additional deduction

.has been erroneously disallowed to or
omitted by the estate or trust;

(3) The disallowance to an estate or
trust of such additional deduction when
such amounts Have been -erroneously in-
cluded in the.income of the beneficiaries,
heirs, or legatees; or

(4) The exclusion of -suich amounts
from the income of the beneficiaries,
heirs, or legatees when such additional
-deduction has been erroneously allowed
to the estate or trust.

The provisions of (1) of this section
mdy be illustrated as follows:

Example: For the taxable year 1935, a
trustee, directed by the trust instrument
to accumulate the trust income, made no
distribution to thé beneficiary and re-
turned the entire net income as taxable
to the trust. - Accordingly, the beneficiary
did not include the trust income in his
“return for the year 1935. In 193T g State

.court held invalid the clause directing
accumulation. In 1939 the trustee, rely-
ing upon the court decision, files a claim
for refund of the tax paid on behalf of

the trust for the year 1935. The claim is
sustained by the court in 1941, after the

.expiration of the period of limitations

upon deficiency assessments against the
beneficiary for the year 1935. An ad-

justment is authorized with respect to

the beneficiary’s tax for the year 1935.

The provisions of (2) of this section
may be illustrated as follows:”

Ezample: Assume the same facts as in
the example under (1), except that, in-
stead of the trustee’s filing a refund
claim, the commissioner, relying upon
the decision of the State court, asserts a
deficiency against the beneficiary for
1935. The deficiency is sustained by final
decision of the Board of Tax Appeals in
1941, after the expiration of the period
for filing claim for refund on behalf of
the trust for 1935. An adjustment is
authorized with respect to the trust for
the year 1935.

The provisions of (3) of this section
may be illustrated as follows:

Ezample: A-trustee claimed in the re-
turn for 1935-a deduction for income dis-
tributed to the beneficiary. The income
was included by the beneficiary in his
return for 1935. In 1939 the Commis-
sioner asserts a deficiency against the
trust on the ground that the amount dis-
tributed to the beneficiary represented a
charge against the corpus of the trust
and did not constitute a distribution of
income. The deficiency is sustained by
final decision of the Board of Tax Ap-
peals in 1941, after the expiration of the
period for filing claims for refund by the
beneficiary for 1935. An adjustment is
authorized with respect to the benefi-
ciary’s tax for the year 1935.

The provisions of (4) of this section
may be illustrated as follows: !

Ezxample: Assume the same facts as
in the example under (3), except that,
instead of the Commissioner’s asserting
a deficiency, the beneficiary files a re-
fund claim for 1935 o the same ground.
The claim is sustained by the court in
1941, after the expiration of the period
of limitations -upon deficiency assess~
ments agamst the' trust for 1935. An
adjustment is authorized with-respect to
the trust for the year 1935.*

§19.3801 (b)-5. Determination. of
basis of property in case of erroneous
treatment of transaction relating to ac-
quisition thereof. Section 3801 (b) (5)
applies if the determination establishes
the basis of property for income tax pur-
poses and in respect of the tramsaction
upon which such basis depends there
was an erroneous inclusion in or omis-
sion from gross income or an erroneous
recognition or nonTtecognition of gain or
loss with respect to (1) the taxpayer
with respect to whom the determination
is made, or (2) any person who acquired
title to such property in such transaction
and the taxpayer with respect to whom
the determination is made mediately or
immediately derived title from such per-
son subsequent to such transaction. Sec-~
3801 (b) (5) applies with respect to the
person who acquired the property and
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any subsequent transferess or donees
who have a substifuted basls ascertained
by reference to the basis in the hands of
such person. No adjustment i author-
ized with respect to the transferor of
the property in the transaction upon
which the basis of the property depends,
when the determination is with respect
to (1) the original transferee, or (2)
a-subsequent transferee of such oxiginal
transferee. - .
Ezample (1). In 1933 taxpayer A
transferred property which had cost him
$5,000 to the X Corporation in exchange

_for an original issue of shares of its stock

having a faiy market value of $10,000.
In his return for 1933 taxpayer A treated
the exchange as one in which galn or
loss was not recognizable:

(a) In 1939 the X Corporation claims
that gain should have been recognized on
the exchange in 1933 and therefore the
property it recelved had a $10,000 basis
for depreciation. , Its contention is con-
firmed by a closing agreement. No ad-
justment is authorized with respect tb
the tax of the X Corporation for, 1033,
as there was no “erroneous incluston in
or omission from the gross income of, or
an erroneous recognition or nonrecogni-
tion of gain or loss to” the X Corporation
with respect to the exchange in 1933.
Moreover no adjustment is authorized
with respect to taxpayer A, as he is not
the taxpayer with respect to whom the
determination is made, nor does the de«
termination relate to the property which
taxpayer A acquired in the exchange in
1933, but, rather, to the property which
he transferred in such exchange.

(b) In 1939 the X Corpomtion trang-
fers the property to ‘the Y Corporation
in a tax-free exchange. In 1940 the Y
Corporation sells the property and coms-
putes its profit on the basis of $10,000,
which basis is sustained by the Board of
Tax Appeals. No adjustment is author«
ized with respect to the ¥ Corporation
or with respect to taxpayer A, for the
reason stated in (a).

(c) In 1941 taxpayer A sells the stock
‘which he had received in 1933 and claims
that, as gain should have been recognized

.on the exchange in 1933, the basis for

computing the profit on the sale is $10,-
000. - His contention is confirmed in a
closing agreement. © An adjustment is
authorized with respect to his tax for the
year 1933, as the basis for computing gain
on the sale depends upon the transac-
tion in 1933 and in respect of that trans«
action there was an erroneous nonrecog-
nition of gain to taxpayer A, “the tax-
payer” with respect to whom the deter-
mination is made.

(d) Taxpayer A does not sell the stock
but makes a gift of it to taxpayer B, who
later sells the stock and clalms the
$10,000 basis, which contention is con-~
firmed in s closing agreement. An ad-
justment is authorized with respect to
the tax of taxpayer A for 1933, as the
basis for computing gain on the sale by
taxpayer B depends upon the transac-
tion in 1933 and in respect of that trans-

kS
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action there -was erroneous nonrecogni-
tion of gain to taxpayer A, the “person
who acquired title to such property in
such transaction and from whom * =* *
immediately” taxpayer B, with respect
to whom the determination is made, “de-
rived title subsequent to such transac-
tion.”

- Exzample (2). In 1934 taxpayer A sold
property acquired at a cost of $5,000 to
taxpayer B for $10,000. In. his return
for 1934 taxpayer A failed to include
the profit on such sale. In 1939 tax-
payer B sells the property for $12,000 and
in his return for 1939 reports a gain of
$2,000 upon the sale, which is confirmed
in g closing agreement. No adjustment
is authorized with respect to the tax of
taxpayer- A for 1934, as taxpayer A is
not the tazpayer with respect to whom
the determination is made; nor does the
determination relate to property which
taxpayer A acquired in the transaction
in 1934, but rather to property which he

- transferred in such transaction.

Ezample (3). In 1933 a taxpayer re-
ceived as additional compensation shares
of stock-in a corporation but did not in-
clude any amount in his return for that
year on account of the receipt of such
stock. In 1939, after the expiration of
the period of limitations on deficiency
assessments for 1933, he sells the stock
for $15,000 and reports $5,000 in his Te-
turn for 1939 as profit on the sale. A de-
ficiency is asserted by the Commissioner
-on the theory that the basis is zero and
the recognized gain is- $15,000. ‘The
Board of Tax Appeals sustains the tax-
payer’s contention -that the transaction
was erroneously treated in 1933 in that
the property then had a fair market val-
uation of $10,000. An adjustment is au-
thorized with respect to the year 1933.

. Ezample (4. In 1933 a taxpayer re-
ceived 100 shares of stock of the X

. Corporation having a fair market value

of $5,000, in exchange for shares of stock
in the Y Corporation which he had ac-
quired at a cost of $12,000. In his return
for 1933 the taxpayer treated the ex-
change as one in which gain or loss was
not recognizable. The taxpayer sold 50
shares of the X Corporation stock in
1934 and in his return for that year
treated such shares as having a $6,000
basis. In 1939 the taxpayer sells the re-
maining 50 shares of stock of the X Cor-

. poration for $7,500 and reports $1,500

gain in his return for 1939. After the
expiration of the period of limitations on
deficiency assessments and on refund
claims for 1933 and 1934, the Commis-~
sioner asserts a deficiency for 1939 on
the ground that the loss realized on the
exchange in 1933 was erroneously treated
as nonrecognizable, and that the basis
for computing gain upon the sale in 1939
is $2,500, resulting in a gain of $5,000.
The deficiency is sustained by the Board
of Tax Appeals in 1934, An adjustment
is authorized with respect to the year 1933
as to the entire $7,000 loss realized on the
exchange. No adjustment is authorized

with respect to the year 1934 as the basls
for computing gain upon the sale of the
50 shares in 1939 does not depend upon
the transaction in 1934.*

§19.3801 (b)-6 Law applicable in de-
termination of error. The question
whether there was an erroneous inclu-
sion, exclusion, omission, allowance,
disallowance, recognition or nonrecog-
nition is determined under the pro-
visions of the internal revenue laws
applicable with respect to the year
as to which the inclusion, exclusion,
omission, allowance, disallowance, reco-
nition, or nonrecognition, as the case
may be, was made. ‘The fact that the
inclusion, exclusion, omission, allowance,
disallowance, recognition, or nonrecog-
nition, as the case may be, was in pur-
suance of an interpretation, either judi-
cial or administrative, accorded such
provisions of the internal revenue laws
at the time of such action is not neces-
sarily determinative of this question.
For example, if a later judiclal decision
authoritatively alters such interpretation
so that such action was contrary to such
provisions of the internal revenue laws as
later interpreted, the inclusion, exclu-
sion, omission, allowance, disallowance,
recognition, or nonrecognition, as the
case may be, is erroneous within the
meaning of section 3801.*

§19.3801 (b)-7 Operation depcndent
;zipon maintenance of tnconsistent posi-
on.

(a) Adjustments resulting in addi-
tional assessments. An adjustment
which would result in an additional as-
sessment is authorized only if (1) the
tazpayer, with respect to whom the de-
termination is made, bas, in connection
therewith, maintained a position which is
inconsistent with the erroneous inclusion,
exclusion, omission, allowance, disallow-
ance, recognition, or nonrecognition, as
the case may be, and (2) such inconsist-
gpt position is adopted in the determina-

ion.

Ezample (1). A taxpayer in his re-
turn for 1935 claimed and was allowed a
deduction for loss arising from a casu-
alty. " After the taxpayer had filed his re-
turn for 1936 and after the period of
limitations upon the assessment of a de-
ficiency for 1935 had expired, it was dis-
covered that the loss actually cccurred in
1936. The taxpayer, therefore, filed a
claim for refund for the year 1836 based
upon the allowance of a deduction for the
loss in that year, and the claim was
allowed by the Commissioner, The tax-
Jpayer thus has maintained a position in-
consistent with the allowance of the de-
duction for 1935 by filing a claim for
refund for 1936 based upon the same de-
duction. As the determination—the al-
lowance by the Commissioner of the
claim for refund—adopts such incon-
sistent position, an adjustment is author-
ized for the year 1935.

An adjustment which would result in

an additional assessment is not author-
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ized if the Commissioner, and not the
taxpayer, has maintained such incon-
sistent position.

Ezample (2). In example (1) above,
assume that the taxpayer did not file a
claim for refund for 1936 but the Com-~
missioner issued a notice of deficiency
for 1936 based upon other items. The
tazpayer filed a petition with the Board
of Tax Appeals and the Commissioner
in his answer voluntarily proposed the
allowance of a deduction for the loss pre-
viously allowed for 1935. The Board took
the deduction into account in its rede-
termination of the tax for the year 1936.
In such case no adjustment would be
authorized for the year 1935 as the Com-
missioner, and not the taxpayer, has
maintained a position inconsistent with
the allowance of a deduction for the loss
in that year.

(b) Adjustments resulling in refund or
credit. An adjustment which would re-
sult in the allowance of a refund or credit
is authorized only if (1) tke Commis-
stoner, in connection with a determina-~
tion, has maintained a position which is
inconsistent with the exrroneous inclusion,
exclusion, omission, allowance, disallow-
ance, recognition, or nonrecognition, as
the case may be, and (2) such incon-
sistent position is adopted in the deter-
mination.

Ezample (1). A taxpayer who keeps
his books on the cash basis erroneously
included in his return for 1936 an item
of accrued Interest. After the peried of
limitations on refunds for 1936 had ex-
pired, the Commissioner asserfed a de-
ficiency for the year 1937 on the ground
that the item of interest was received in
1937, and, therefore, was properly in-
cludible In grozs income for that year.
The taxpayer appealed to the Board of
Tax Appeals, which sustained the de-
ficlency. By asserting a deficiency for
1937 based upon the inclusion of the
interest item in that year, the Commis-
stoner has maintained a position incon-
sistent with the inclusion of the interest
item in 1936. As the determination—the
declslon of the Board of Tax Appezals
sustaining the deficiency—adopted such
inconsistent position, an adjustment is
authorized for the year 1936. An adjust-
ment which would result in the allowance
of a refund or credit is not authorized if
the tazpayer with respect to whom the
determination is made, and not the
Commissioner, has maintained such
inconsistent position.

Example (2). In example (1) above,
assume that the Commissioner asserted
a deflelency for 1937 based upon other
items for that year, but in computing
the net Income upon which such defi-
clency was based did not include the
item of interest. The taxpayer appealed
to the Board of Tax Appeals and in his
petition asserted thaf the interest ifem
should be included In gross income for
1937. The Board included the ifem of

interest in its redetermination of the tax .
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for the year 1937. In such case no
- adjustment would be authorized for 1936
as the taxpayer, and not the Commis-
_ sioner, has maintained a position incon-
slstent with the erroneous inclusion of-
. the item of interest in the gross income
of the taxpayer for that year.® ,

§ 19.3801 (b)=8 Existence of status of
related taxpayer at time of the first
maintenance of an inconsistent position.
No adjustment by way of a deficiency
assessment shall be made with respect
to a related taxpayer unless the relation-

. ship existed both in the taxable year.

with respect to which the error was made
and at the time the taxpayer with respect
to whom the determination is made first
maintained, in the manner described in
this section, the inconsistent position
with respect to the taxable year to which
the determination relates. .
If the inconsistent position is main-
tained in a return, claim for refund, or
" petition (or amended petition) to the
Board of Tax Appeals, for the taxable
" year in respect of which the determina-
tion is made, the requisite relationship
must exist on the date of filing such
document. If the inconsistent position
is maintained in more thah one of ,such
documents, the requisite date is the date
of filing of the document in-which it was
first maintained. If the inconsistent po-
sition was not thus maintained then the
relationship must exist on the date of
the deterxmination; as, for example, where
at the instance of the taxpayer a deduc-
tion is allowed, the right to which was
not asserted in a return, claim for re-
fund, or petition to the Board, and a de-
' termination is effected- by means of a
closing agreement.*
[Skc. 3801, MITIGATION OF EFFECT OF LIMI-

TATION AND OTHER PROVISIONS IN INCOME TAX
CASES.]

(c) Method of adjustment. The adjust-

"ment authorized in subsection (b)- shall be

made by assessing and collecting, or refund-
ing or crediting, the amount. thereof, to be
ascertained as provided in subsection (d),
+ in the same manner as if it were a deficiency
determined by the Commissioner with re~
spect to the taxpayer as to whom the error
was made or an overpayment claimed by
such taxpayer, as the case may-be, for the
taxable year with respect to which the error
was made, and as if on the date of the deter-
mination specified in subsection (b) one
year -remained before the expiration of the
periods of limitation upon assessment or fil-
ing claim for refund for such taxzable year.

§ 19.3801 (c)-1 Method of adjustment.
If the amount of the adjustment ascer-
taineéd pursuant to section 3801 (d) rep-
resents an increase in tax, it is to be
treated as if it were a deficiency deter-
mined by the Commissioner with respect
to the taxpayer as to whom the error was
made and for the taxable year with re-
spect to which the error was made. The
amount, of the adjustment is thus to be
assessed and collected under the law and
regulations applicable to the assessment
and collection of deficiencies, subject,
however, to the limitations imposed by

section 3801 (e). Notice of deficiency,

unless waived, must be issued with re-
spect to such amount and the taxpayer
may contest the deficiency before the
Board of Tax Appeals or, if he chooses,
may pay the deficiency end later file
claim for refund. If the amount of the
adjustment ascertained pursuant to sec-
tion 3801 (d) represents & decrease in
tax, it is to be treated as if it were an
overpayment claimed by the taxpayer
with respect to whom the error was made
for the taxable year with respect to which
the error was made. -Such amount may
be recoveréd under the law and regula-
tions applicable to overpayments of tax,
subject, however, to the limitations im-
posed by section 3801 (e). The taxpayer
must file a claim for refund thereof, un-
less the overpayment is refunded without
such claim, and if the claim is denfed or
not acted upon by the Commissioner
within the prescribed time, the taxpayer
may then file suit for refund. The
amount of the adjustment treated as if
it were a deficiency or an overpayment,
as the case may be, will bear interest and
be subject to additions to the tax to the
extent provided by the internal revenue
laws applicable to deficiencies and over-
payments for the taxablé year with re-
spect to which the error was made.

For the purpose of the adjustment au-
thorized by section 3801, the period of

limitation upon the making of an assess-.

ment or upon refund or, credit for the
taxable year with respect to which the
error was made, as the case may be, shall
be considered as if, on the date of the
determination, one year remained before
the expiration of such period, regardless
of whether or not such period had ex-
pired prior to the date of the determina-
tion. "The Commissioner thus has one
year from the date of the determination
within which to mail a notice of defi-
ciency in respect of the amount of the
adjustment whefe-such amount is treated
as if it were a deficiency. The issuance
of such notice .of deficiency, in accord-

‘ance with the law and regulations ap-

plicable to the assessment of deficiencies,
will suspend the running of the 1-year
period of limitations provided by section
3801 (¢). In accordance with the ap-
plicable- law and regulations governing
the collection of deficiencles (see section
276 (¢) of the Internal Revenue Code
and the corresponding provisions of prior
Revenue Acts), the period of limitation
for collection of the amount of the ad-
justment will commence to run from the
date of assessment: of such amount.
Similarly, -the taxpayer has a.period of
one year from the date of the determina-
tion within which to file a claim for re-
fund in respect of the amount of the ad-
justment where such adjustment is
treated as if it were an overpayment.
‘Where the amount of the adjustment is
treated as if it were a deficiency and the

taxpayer chooses to pay such deficiency

and contest it by way of claim for refund,
the period of limitation upon filing claim
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for refund will commence to run from
‘the date of such payment (see section
322 (b) of the Internal Revehue Code
and the corresponding provisions of prior
Revenue Acts).*

[Sec. 3801, MITIGATION OF EFFECT OF LIMI«
TATION AND OTHER PROVISIONS IN INCOME TAX
CASES. ] ’

(d) Ascertainment of amount of adjust«
ment. In computing the amount of an ad-
Justment under this section there shall fitst
be ascertained the tax previously clotermined
for the taxable year with respcot to which
the error was made. The amount of the tax
previously determined shell be (1) tho tax
shown by the taxpayer, with respeot to whom
the error was made, upon his return for suoch
taxable year, increased by the amounts pre«
viously assessed (or collected without assess
ment) as deficlencles, and decreased by the
amounts previously abated, credited, ro-
funded, or otherwise repald in rospect of
such tax; or (2) if no amount was shown
as the tax by such taxpayer upon his ros
turn, or if no refturn was made by such fuxs
payer, then the amounts previously assessed
(or collected without assessment) as dofl«
ciencles, but such amounts previously nge«
sessed, or collected without assessment, shall
be decreased by the amounts proviously
abated, credited, refunded, or otherwise roe
paid in respect of such tax. Thero shall
then be ascertained the increase or decrease
in the tax previously determined which re-
sults solely from the correct exolusion, inclu«
sion, allowance, disallowance, recognition, or
nonrecognition, of the item, inclusion, deduo-
tion, credit, galn, or loss, which was tho sub-
Ject of the error. The amount so ascertained
(together with any amounts wrongfully col«
lected, as additions to the tax or interest, as
a result of such error) shall be the smount
of the adjustment under this section.

§19.3801 (-1  Ascertwinment of
amount of adjustment. The amount of
the adjustment shall be ascertained ng
follows:

(1) The tax previously determined for
the taxpayer as to whom the error was
made, for the taxable year with respect
to which the error was made, must first
be ascertained, This may be the amount
of tax shown on the taxpayer’s return,
but if any changes in that amount have
been made they must be taken into ac=
count. In such cases the tax previously
determined will be the tax shown on the
return, increased by any amounts previ-
ously assessed (or collected without
assessment) as deficiencles, and de-
creased by any amounts previously
abated, credited, refunded, or otherwise
repaid in respect of such tax. If no
amount was shown as the tax upon the
return, or if no return was made,the tax
previously determined will be the sum
of the amounts previously assessed, ot
collected without assessment, as defl-
ciencies, decreased by any amounts previ-
ously abated, credited, or otherwise ro-
paid in respect of such tax.

The tax previously determined may
consist of tax for any taxable year begine
ning after December.31, 1931, imposed
by chapter 1 and subchapters A, B, and D
of chapter 2 of the Internal Revenue
Code, by the corresponding provislons of
prior Revenue Acts, or by any one or
more of such provisions.
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(2) After the tax previously determined
has been ascertained a recomputation
must then be made to ascertain the in-
crease or decrease in tax, if any, resulting
from the correction of the error. The
difference between the tax previously de-
termined and the tax as recomputed after
correction of the error will be the amount
of the adjustment.

With the exception of the items upon
which the tax previously determined was
based and the item or items with respect
to which the error was made, no other
item shall be considered in computing the
amount of the adjustment. If the treat-
ment of any item upon which the tax
previously determined was based, or if
the application of any provisions of the
internal revenue laws with respect to
such tax, depends upon the amount of
income (e. g., charitable contributions,
foreign tax credit, earned income credit),
readjustment in these particulars will be
necessary as part of the recomputation
in conformity with the change in the
amount of the income which results from
the correct treatment of the item or items
in respect of which the error was made.

Any interest or additions to the tax
collected as a result of the error shall
be taken into account in determining the
amount of the adjustment.

Ezample: For the taxable year 1936
a married man with no dependents, who
kept his books on the cash receipts and
disbursements basis, filed a return dis-
closing gross income of $42,000, deduc-
tions amounting to $12,000, and & net
income of $30,000. Included among
other items in the gross income were
salary in the amount of $15,000 and
rents accrued but not yet paid in the
amount of $5,000. During the taxzable
year he donated $10,000 to the American
Red Cross and in his return claimed a
deduction of $5,294.12 on account thereof,
representing the maximum deduction

-allowable under the 15 percent limi-
tation imposed by section 23 (o), Reve-
nue Act of 1936. In computing his net
jncome he omitfed interest income
amounting to $6,000 and neglected to
take a deduction for interest paid in the
amount of $4,500. ‘The return disclosed
a tax liability of $3,565, which was as-
sessed and paid. After the expiration of

- the period of limitations upon the assess-
ment of a deficiency or the allowance of
a refund for 1936, the Commissioner in-
cludéd the item of rental income amount-
ing to $5,000 in the taxpayer’s gross in-
come for the year 1937 and asserted a
deficiency for that year. As a result of
a final decision of the Board of Tax Ap-
peals sustaining the deficiency for 1937,
an adjustment is authorized for the year
1936. The amount of the adjustment is
computed as follows:

Tax previously determined for
1936 : $3, 565. 00

Net income for 1936 upon which
- -tax previously determined was

based 30, 000.00
Less: Rents erroneously included_ 5, 000.00

25, 000. 00

Adjustment for contributions (add
15 percent of £5,000) cccnncee. $750.0G0

Net income as adjusted.._. 25,700.00

——_———————
Tax as recomputed 2,646,690
Tax previously determined.o..... 3,565.00

018.59
Amount of adjustment to ba re-
funded or credited 918.50

In accordance with the provisions of sec-
tion 3801 (d), the recomputation to de-
termine the amount of the adjustment
does not take into consideration the item
of $6,000 representing interest recelved,
which was omitted from gross income, or
the item of $4,500 representing interest
paid, for which no deduction was
allowed.*

[Sec. 3801. MIITIGATION OF EFFLCT OF LIMI-
TATION AND OTHER PROVISIONS TIT INCOME TAX
CASES.]

(e) Adjustment unaficcted by other items,
etc. The amount to be assessed and col-
lected in the same manner as o deficiency, or
to be refunded or credited in the came man-
ner as an overpayment, under this ccetion,
shall not be diminithed by any credit or £2t-
off based upon any item, inclusion, deduc-
tion, credit, exemption, gain, or 103 other
than the one which was the subject of the
error. Such amount, If paild, shall not be
recovered by a claim or suit for refund or gult
for erroneous refund bated upon any item,
inclusion, deductlon, credit ex tion, gain,
or loss other than the one which was the
subject of the error.

§19.3801 (e)-1 Effect of other items
on amount of adjustinent. ‘The amount
of the adjustment ascertained under sce-
tion 3801 (d) shall not be diminished by
any credit or set-off based upon any
item, inclusion, deduction, credit, exemp-
tion, or gain or loss with respect to the
year as to which the error was made.

Ezample (1). Inthe examplesetforth
in section 19.3801 (d)-1, if, after the
amount of the adjustment has been as-
certained, the taxpayer filed a refund
claim for the amount thereof, the Com-
missioner could not diminish the amount
of that claim by offsetting agalinst it the
amount of tax which should have been
paid with respect to the $6,000 interest
item omitted from gross income for the
year 1936; nor could the court, if sult
were brought on such claim for refund,
offset against the amount of the adjust-
ment the amount of tax which should
have been paid with respect to such in-
terest. -

Ezample (2). Assume that a taxpayer
included in his gross income for the year
1936 an item which should have becen
included in gross income for the year
1935. After expiration of the period of
limitations upon the assessment of a de-
ficiency or the allowance of a refund for
1935 the taxpayer filed a claim for refund
for the year 1936 on the ground that such
item was not properly includible in gross
income for that year. The claim for re-
fund was allowed by the Commissloner
and as a result of such determination an
adjustment was authorized under section
3801 with respect to the tax for 1935. If,
in such case, the Commissioner issued a
notice of deficiency for the amount of the
adjustment and the taxpayer contested
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the deficlency before the Board of Tax
Appeals, the taxpayer could not in such
proceeding claim an offset based upon
his faflure to take an allowable deduction
for the year 1935; nor could the Board
of Tax Appeals in its decision offszt
against the amount of the adjustment
any overpayment for the year 1935 re-
sulting from the failure to take such
deduction.

If the Commissioner has refunded the
amount of an adjustment under section
3001, the amount so refunded may not
subsequently be recovered by the Com-
missioner in a suif for erroneous refund
based upon any item, inclusion, deduc-
tion, credit, exemption, gain, or loss
(other than the one which was the sub-
ject of the error) with respect to the
year as to which the error was made.

Ezample (3). In the example set forth
In section 19.3801 (d)-1, if the Commis~
sloner had refunded the amount of the
adjustment, no part of the amount so
refunded could subsequently be recov-
ered by the Commissioner*by a suit for
erroneous refund based on the ground
that there-was no overpayment for 1936,
as the taxpayer had failed to include in
gross income the $6,000 item of interest
recelved in that year.

If the Commissioner has assessed and
collected the amount of an adjustment,
no part thereof may be recovered by the

yer in any suit for refund based
upon any item, inclusion, deduction,
credit, exemption, gain, or loss (other
than the one which was the subject of the
error) with respect to the year as to
which the error was made.

Exzample (4). In example (2) above,
if the taxpayer had paid the amount of
the adjustment, he could not subse-
quently recover any part of such pay-
ment in a suit for refund based upon his
failure to take an allowable deduction
for the year 1935.

If the amount of the adjustment is
considered as an overpayment, it may
be credited, under the applicable law and
regulations thereunder, against any in-
come or excess-profits fax, or install-
ment thereof, due from the taxpayer.
Likewise, if the amount of the adjust-
ment is considered as a deficiency, any
overpayment by the taxpayer of income
or excess-profits tax may be credifed
arainst the amount of such adjustment
in accordance with the applicable law
and regulations thereunder. (Sze ssc-
tion 322 of the Internal Revenue Code
and the corresponding provisions of prior
Revenue Acts.) Accordingly, it may be
possible in one transaction batween the
Commissioner and the taxpayer to szttle
the taxpayer's tax liability for the year
with respect to which the determination
is made and to make the adjustment
under section 3801 for the year with re-
spect to which the error was made.®

[Szcc. 3801, LAITIGATION OF EFFECT OF LILIT~
TATION AND OTHER FROVISIONS IN INCOME TAX
cages.}

(1) No edjustment for zears prior to 1932,
1o edjustment; shall b2 mad2 under this sec-

<
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tion in respect of any taxable year begixming
prior to January 1, 1932

—_—

In pursuance of the Internal Revenue
Code, applicable to income tax taxable
years beginning after December 31, 1938,
which was approved February 10, 1939,
the foregoing regulaftions are hereby pre-
seribed and Regulations 101, in so faras
made applicable to the Internal Revenue
Code by Treasury Decision -4885, and
Treasury Decisions 4894, 4899, 4903, 4918,
4938, 4939, 4948, 4951, 4954, and 4957, in
so far as they relate to income taxes for
taxable years governed by the Internal
Revenue Code, are hereby superseded.

[sEAL] Guy T. HELVERING,

Commissioner of Internal Revenue.

Approved, January 29, 1940.

H. MORGENTHAU, JT., .
Secretary of the Treasury.

[F. R. Doc. 40—470 Fued ]January 30, 1940;
8 p. m.

TITLE 46—SHIPPING

CHAPTER I—BUREAU OF MARINE
INSPECTION AND NAVIGATION

[Order No. 17]
SUBCHAPTER K—SEAMEN

Sectlon 131.1 What vessels affected* is
amended to read as follows: °

All of the provisions of section 2 of the
Seamen’s Act of-1915, as amended, .46
0.S.C. Sup. 673, apply to. all merchant
vessels of the United States of more than
one hundred tons gross, excepting those
navigating rivers, harbors, lakes (other
than Great Lakes), bays, sounds, bayous,
and canals, exclusively and also, insofar
as hours of labor on shipboard are con-
cerned, to all tugs documented under the
laws of the United States (except boats
or vessels used exclusively for fishing pur-
poses) navigating the Great Lakes, har-
bors of the Great Lakes and connecting
and tributary waters between Gary, In-
diana; Duluth, Minnesota; Niagara Falls,
New York; and Ogdensburg, New York.
The aforesaid section 2 does not apply
to fishing or whaling vessels, yachts or
to vessels engaged in salvage operations.

Section 131.2° Division into three
watches is amended to read as follows:

On vessels to which all of the provisions
of section 2 of the Seamen’s Act of 1915,
as amended, 46 U.S.C. Sup. 673, apply,
* the licensed officers, sailors, coal-passers,
firemen, oilers and watertenders shall,
while at sea, be divided into at least
three watches, the number in each watch
to be as nearly equal as the division of
the total number in each class will per-

*The amendment to sec. 2°of the Seamen’s
Act, 1915, contained in sec. 2 of the Act of
June 25, 1936 49 Stat., 1933, 46 US.C., Sup.
IV, 673, has no applicatlon to fishing or Whal—
lng vessels or yachts, Insofar as Sec. 2, be-
Iore amendment applied to fishing or whaung
‘vessels or yachts it is still eﬁectlve

>

mit. The watches shall be kept on duty
successively. The requirement for di-
vision into watches’applies only to those
classes of the crew specifically named in
the aforesaid section 2.

Section 131.4 Local inspectors to note
three-watch system .in fizing comple-
ment of licensed officers and crew; li-
censed officers and crew of tugs and the
barges engaged in voyages of less than
600 miles is amended to read as follows:

Local inspectors will note that the 3-

watch system extends to all licensed of-

ficers and to the sailors, coalpassers,
firemen, oilers and watertenders of all
vessels to which all of the provisions of
section 2 of the Seamen’s Act of 1915, as
amended, 46 T.S.C. Sup. 673, apply and
will be governed accordingly in fixing
the complement of licensed officers and
crew, as authorized by section 4463 R.S.,
as amended.. The aforesaid section 2
does not, however, apply to the Ticensed
officers and crew of tugs and barges
when engaged in voyages of less than
600 miles except with regard to coal-
passers, firemen, oilers, and watertend-
ers. A voyage of less than 600 miles is
construed as meaning the entire dis-

Jtance traversed in proceeding from the

initial por? of departure o the final port
of destination, stops at intermediate
ports while enroute not being considered

3l 8s breaking the continuity of the voy-

age. Where changes in outstanding
certificates of inspection are necessary
they may be n}ade by endorsement.

A new section, “131.5 FEight-Hour
Day,” is to be added immediately follow-
ing section 131.4, to read as follows:

No licensed ofiicer or seaman in the deck
or engine department of vessels to
which. all of the provisions of section
2 of the Seamen’s Act of 1915, as amend-
ed, 46 U.S.C., Sup. 673, apply shall
be required to be on duty more than
eight hours in any one day except
under the extraordinary conditions men-
tioned in the aforesaid section 2, nor
shall any licensed officer or seaman in
the deck or engine department of any
tug documented under the laws of the
United States (except boats or vessels
used exclusively for -fishing purposes)
navigating the Great I.akes, harbors of
the Great Lakes, and their connecting
and tributary waters between Gary,
Indiana; Duluth, Minnesota; Niagara
Falls, New York; and Ogdensburg, New
York be required or permitted fo be or
duty more than eight hours in any one
day, except in case of extraordinary
emergency affecting the safety of the
vessel and/or life or property. When
the vessel is in a safe harbor, no seaman
shall be required to do any unnecessary
work on Sundays, New Year’s Day, the
Fourth of July, Labor ‘Day, Thanksgiving
Day, and Christmas Day, but this shall
not prevent the dispatch of a vessel on
regular schedule or when ready to pro-
ceed on her voyage.

’
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A _new section, 131.6 Enforcement
officers,” is to be added inimediately fol-
lowing section 131.5, to read as follows:

In addition to collectors of customs, who
are specifically designated by law as en-
forcement; officers, all field officers of the
Bureau of Marine Inspection and Navi«
gation of this Department are designated
as enforcement officers for the purpose
of seeing that the provisions of section 2
of the Seamen’s Act of 1915, as amended,
46 U.S.C., Sup. 673, are complied with,

(Section 7 of the Act of June 25, 1936,
49 Stat. 1936; 46 U.S.C., Sup. 689)

[seaLl J. M. JOHNSON,
. Acting Secretary of Commerce.

[F. R. Doc. 40-500; Filed, Fobruary 2, 1040;
11:48 a. m.]

Notices

DEPARTMENT OF AGRICULTURE.

Division of Marketing and Marketing
Agreements.

DETERMINATION OF THE SECRETARY OF
AGRICULTURE, APPROVED BY THE PRESI~
DENT OF THE UNITED STATES, WiTH RE~
SPECT TO THE ISSUANCE OF ORDER No. 4,
AS AMENDED, REGULATING THE HANDLING
OF MILK IN THE GGREATER BOSTON, MAsg«

" SACHUSETTS, MARKETING AREA

Whereas, H. A. Wallace, Secretary of
Agriculture of the United States of
America, pursuant to the powers con-
ferred upon the Secretary by Public Act
No. 10, 73d Congress, as amended, issued,
effective February 9, 1936, Order No, 41
regulating the handling of milk In the
Greater Boston, Massachusetts, market-
ing area, amendments to which oxrder
were issued pursuant fo sald act as re«
enacted and amended by the Agricultural
Marketing Agreement Act of 1937, effec-
tive August 1, 1937, and January 16, 1039;
and

Whereas, the Secretary of Agriculture
executed, effective January 16, 1939, a
marketing agreement regulating the han-
dling of milk in the Greater Boston, Mag-
sachusetts, marketing area; and '

Whereas, the Secretary, having reason
to believe that an amendment to sald
marketing agreement and to said order,
as amended, would tend to effectuate the
declared policy of the act, gave, on the
30th day of September 1939, notice? of
g public hearing to be held at Concord,
New Hampshire, on the 9th day of Octo=
ber 1939, and at: Boston, Massachusetts,
on the 10th day of October 1939, which
hearing was held at Concord, New Hamp-
shire, on the 9th day of October 1939,
and at Boston, Massachusetts, on the
10th, 11th, 16th, and 17th days of Octo-
ber 1939, and at said times and places
conducted public hearings at which all
interested parties were afforded an op-

14F.R. 240 DI, o
24 FR.4126 DL



portunity to be heard on the proposed
amendements to the marketing agree-
ment and to the order, as amended; and

Whereas, after said hearings and after
the tentative approval by the Secretary
on January 19, 1940, of a marketing
agreement, as amended, handlers of
more than fifty percent of the volume of
milk covered by such proposed Order No.
4, as amended, which is produced for
sale in the Greater Bostond, Massachu-
setts, marketing area, refused or failed
to sign such tentatively approved mar-
keting agreement, as-amended, relating
to milk:

Now, therefore, the Secretary of Agri-
culture, pursuant to the powers con-
ferred upon him by Public Act No. 10,
73d Congress, as amended and as reen-
acted and amended by the Agricultural
Marketing Agreement Act of 1937, hereby
determines: .

(1) That the refusal or failure of said
handlers to sign said tentatively approved
marketing agreement, as amended, tends
to prevent the effectuation of the de-
clared policy of the act;

(2) That the issuance of the proposed
Order No. 4, as amended, is the only
practical means, pursuant to such policy,
of advancing the interests of producers
of milk which is produced for sale in
said area; and

(3) That the issuance of the proposed
Order No. 4, as amended, is approved or
fayored by over two-thirds of the pro-
ducers who participated in a referendum
conducted by the Secretary and \who,
during the month of May 1939, said
month having ‘been determined by the
Secretary to be a representative period,
were engaged in the production of milk
for sale in said area.

In witness whereof, H. A. Wallace,
Secretary of Agriculture of the United
States, has executed this determination
in duplicate and has hereunto set his
hand and caused the official seal of the
Department of Agriculture to be affixed
hereto in the city of Washington, Dis-
trict of Columbia, this 29th day of Jan-
uary 1940.

[sEas] H. A. WALLACE,
Secretary of Agriculture.

Approved: ,

FRaNELIN D ROOSEVELT
The President of the United States.

Dated, January 30, 1940.

[F- R. Doc. 40-495; Filed, February 1, 1940;
2:07 p. m.]

DETERMINATION OF THE SECRETARY OF
AGRICULTURE, APPROVED BY THE PRESI-
DENT OF THE UNITED STATES, WITE RE-
SPECT TO_THE ISSUANCE OF ANENDMENT
No. 1 7o OrDER NO. 34 REGULATING THE
Hanprine oF Mok mw TEE LOWELL-
TLAWRENCE, MASSACHUSETTS, MARKETING
AREA

Whereas, H. A. Wallace, Secretary of
Agriculture of the United States of

o
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America, pursuant to the powers con-
ferred upon the Secretary by Public Act
No. 10, '713d Congress, as amended, and
as reenacted and amended by the Agri-
cultural Marketing Agreement Act of
1937, issued, effective February 12, 1939,
Order No. 34 regulating the handling of
milk in the Xowell-Lawrence, Massa-
chusetts, marketing area; and

Whereas, the Secretary of Agriculture
executed, effective February 12, 1939, a
marketing agreement regulating the
handling of milk in the Lowell-Lavrence,
Massachusetts, marketing area; apnd
* Whereas, the Secretary, having reason
to believe that an amendment to said
marketing agreement and to sald erder
would tend fo effectuate the declared
policy of the act, gave, on the 30th day of
September 1939, notice® of a public
hearing to be held at Lowell, Massa-
chusetts, on October 7, 1939, which hear-
ing was held at Lowell, Massachusetts,
on October 7, 1939, and at sald time and
place conducted a public hearing at
which all interested parties were af-
forded an opportunity to be heard on
the proposed amendments to the mar-
keting agreement and to the order; and

Whereas, after said hearing and after
the tentative approval by the Secretary
on January 19, 1940, of a marketing
agreement, as amended, handlers of
more than fifty percent of the volume
of milk covered by such proposed Order
No. 34, as amended, which is produced
for sale in the Lowell-Lawrence, Massa-
chusetts, marketing area, refused or
failed to sign such tentatively approved
marketing agreement, as amended, re-
lating to milk:

Now, therefore, the Secretary of Agri-
culture, pursuant to the powers conferred
upon him by Public Act No. 10, 73d Con-
gress, as amended and as reenacted and
amended by the Agricultural Marketing
Agreement Act of 1937, hereby deter-
mines:

(1) That the refusal or failure of said
handlers to sign said tentatively approved
marketing agreement, as amended, tends
to prevent the effectuation of the de-
clared policy of the act;

(2) That the issuance of the proposed
Amendment No. 1 to Order No. 34 is the
only practical means, pursuant to such
policy, of advancing the interests of pro-
ducers of milk which is produced for sale
in sdiq area;

(3) That the issuance of the proposed
Amendment No. 1 to Order No. 34 is ap-
proved or favored by over two-thirds of
the producers who participated in o ref-
erendum conducted by the Secretary
and who, during the month of May 1939,
said month*having been determined by
the Secretary to be a representative
period, were engaged in the production
of milk in said area; and

(4) That the issuance of the proposed
amendment to that provision in Order

14 F.R. 601 DI,
24 FR.4127DL
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No. 34 requiring that all producers and
assgciations of producers delivering milk
to the same handler shall be paid uni-
form prices for all milk delivered fo said
handler is approved or favered by over
three-fourths of the producers who par-
ticipated in a referendum conducted by
the Secretary separate and aparf from
the referendum- referred to in the above
paragraph and who, during the month
of May 1939, sald month having been de-
termined by the Sscretary to be a repre-
sentative period, were engaged in the
production of milk in said area.

In witness whereof, H. A. Wallace,
Secretary of Agriculture of the United
States, has executed this defermination
in duplicate and has hereunto set his
hand and caused the official seal of the
Department of Agriculture to be affired
hereto in the city of Washington, District
of Columbia, this 29th day of January
1940.

[sEAL] H. A. WALLACE,
Secretary of Agriculture.
Approved:
Frangrnr D ROOSEVELT
The Presidenrt of the United Stafes.
Dated, January 30, 1940.

[F. R. Dac. 40-493; Filed, February 1, 1940;
2:08 p. m.}

DEPARTMENT OF LABOR.
Wage and Hour Division.

IN THE MATTER OF EXELPTION OF THE Raw
¥Fun RECEIVING INDUSTIRY AS A SEASONAL
INDUSTRY

Y7hereas, a duly authorized represenfa-~-
tive of the Administrator, after a public
hearing, has made the following finding
and determination:

1. The legal trapping season in the
United States and Canada varies with
different animals and from state to state
or province to province, and may be
longer or shorter than the season in
which the pelts are prime but, in any
event, the natural season, when the pelis
are prime, does nob exceed six months.
Except for an Insubstantial amount,
probably less than 5 paercent of the total,
all the new catch of fur is faken and
shipped from the country to the raw fur
recelving houses between December 1 and
April 1 each year.

2. Thae raw furs are received each year
in the chief fur trading centers, of which
New York and St. Louis are the most im-
portant, during the trapping season, i. e,,
from Deacember 1 to April 1, by employers
known in the trade as raw fur “receiv-
ing houses.”” In these houses the furs
are immediately graded, and, when nec-
essary, scraped and dried. The prompt
initial grading is necessary: (1) toset a
basls for payment to the trapper or col-
lector, and (2) to determine which skins
need scraping and drying for preserva-
tion. Skins that have not been properly
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scraped and dried are perishable; dried
skins are not perishable. -

3. The majority of the furs received| -

are also sold by the receiving houses
during the period December 1 to April 1,
but some skins are sold during the bal-
ance of the year. Aside from these|
sales, and aside from an insubstantial
amount of trading in dried raw furs as
dealers with other dealers and receivers,
the receiving houses cease operation on
or about April 1 each year because the
materials they handle, i. e.,, the annual
domestic catch, of fur, are no longer
available in the form in which they must
be handled, i.,e., as new prime pelts re-
quiring inspection and, in many cases,
scraping and drying, until the following
December 1 or thereabotits, because of
climate and other natural factors.

4, The business of the raw fur .re-
" ceiving houses constitutes a specialized
function not performed by other fur
dealers or processors, with specialized
employees and the raw fur receiving in-
dustry is a branch of an industry of a
seasonal nature within the meaning of
Section 7 (b)’ (3) of the Act and Part
526 of Regulations issued thereunder.

. “Raw fur receiving“houses” as used
herein shall include all employers who
(a) receive all or almost all their furs
from country sources, i. e., trappers,
farmers, and country collectors and deal-
ers, and (b) engage in the operations of
scraping and drying, as well ds opera-
tions incidental thereto.”

6. The term “raw fur receiving indus-
try” as used herein shall include the re-
ceiying, scraping, drying and grading, in
raw fur receiving houses, of domestic
furs received from country. . sources
and operations 1mmed1ately incidental
thereto.

7, The term “domestic furs” as used
herein shall include United States and
Canadian furs.

Whereas a notice of ppportutdity to
petition for review of the said finding
and determination was published in the
FEDERAL REGISTER on’ January 12, 1940;*
and .

Whereas no petition for review has
been filed within the fifteen days allowed
under Section 526.7 of the Administra-
tor's Regulations applicable to industries
of a seasonal nature, as amended (Title{.
V, Chapter 29, Part 526, Code of Federal
Regulations) ; . i

Now, therefore, pursuant to the prov1-
sions of said Section 526.7 of the said
Regulations, the exemption provided by
Section 7 (b (3) of the Fair Labor
Standards Act of 1938 will become efféc-
tive on the date this notice embodying
the above-quoted finding and determina-
tion appears in the FEbpERAL REGISTER.
'The said exemption is applicable only as
specified by the aforesaid finding and
determination.

15 F.R. 179DL.°

©
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Signed at Washington, D. C. this 2nd
day of February 1940.
. °  Harorp D. JAcozs,
Administrator.

[F. R. Doc 40-508; Filed, February 2, 1940;,

12: 56p m]
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FEDERAL TRADE COMMISSION.

United States of Amenca—Before
Federal Trade Commiission

At a regular session of the Federal
Trade Commission, held at its office in
the City of Washington, D. C., on the 30th
day of January, A. D. 1940.

Commissioners: Ewin L. Davis, Chair-
man;. Garland@ S. Ferguson,”Charles H.
March, William A. Ayres, Robert E. Freer.

- [Docket No. 83773]
IN THE MATTER OF MEYER E. EISENBROCK,

INDIVIDUALLY, AND TRAan AS MARHAR
SALES COMPANY

ORDER APPOINTIN(.E’ }XAMINER AND " FIXING
TIME AND PLACE FOR TAKING TESTMONY !

This matter bemg at issue and ready
for the taking of testimony, and purstant
to authority vested in the Federal Trade
Commission, under an Act of Congress

? | (38 Stat. 717; 15 US.C.A,, Section 41),

It is ordered, That Randolph Preston,
an examiner of this Commission, be and
he hereby is demgnated and appointed to
take festimony and receive evidence in
this proceeding and to perform all other
duties authorized by law;

It is jurther ordered, That the takmg

of testimony in this proceeding begin on |

Monday, February 26, 1940, at eleven
oclock in the forenoon-'of that day
(eastern stanidard time) in Room ‘110,
Federal Building, Second and Chestnut
Streets, Philadelphia, Pennsylvania.

Upon completion of testimony for the
Federal Trade Commission, the examiney
is dirécted to proceed immediately to take
testimony and evidence. on behalf of the]
respondent. The examiner will then close
thé case and make his report upon the
evidence.

By the- Commission.

. [searl - . OnsB Jon:nson,
o L. Secretary.
[F. R. Doc. 40-498; Filed, 'February 2, 1940;

10:11 a. m.]

©

United States of-America—Before
Federal Trade Commission !

At a regular session of the Federal
Trade Commission, held at -its ‘office in
the City of Washington, D. C., on the
30th day of January, A. D. 1940

Commlssmners. ‘Ewin L. Davis, Chair-
man; Garland S. Ferguson, Charles H.
March, William A. Ayres Robert E,
Freer.

3
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[Docket No. 3082]

In THE MATTER OF FREDMORR, INC., A COR~
PORATION, AND MORRIS WEITZ, INDIVIDU~
ALLY, AND TRADING AS MORRCO, AND AS AN
OFFICER OF FREDMORR, INC.

ORDER APPOINTING EXAMINER AND FIXING
TIME AND PLACE FOR TAKING TESTIMONY

This matter being at issue and ready
for the taking of testimony, and pursu-
ant to-authority vested in the Federal
Trade Commission, under an Act of
Congress (38 Sta,t‘ 717; 15 US.CA,, Sco=
tion 41), -

It is ordered, That Randolph Preston,
an examiner of this Commission, be and
he hereby is designated and appointed to
take testimony and recelve evidence in
this proceeding and to perform all other
duties authorized by law;

It’is further ordered, That the taking
of testimony in this proceeding begin
on Thursday, February 20, 1940, at ten
o'clock in the forenoon. of that day
(eastern standard time) in Room §00,
45 Broadway, New ‘York, New York.

‘Upon completion of testimony for the
Federal Trade Commission, the examiner -
is directed to proceed immediately to
take- testimony and evidence on behalf
of the respondent. The examiner will
then close the case and make his report
upon the evidence.

By the Commission.

[SEAL] Ons B. JOUNSON,
' : Sécretary.

[F. R. Doc. 40—499 Filed, Februaty 2, 1940;
10:11 a. m.] .

SECURITIES AND EXCHANGE COM.
MISSION. .

United States of America—Before the,
Securities and Ezchange Commission

At a regular ‘session of the Securities
and Exchange Commission, held at its
office in the City of Washington, D. C,,
on the 30th day of January, A.D. 1940,

[File Nos. 51-28, 61-87]

IN THE MATTER OF INTERNATIONAL, UTILI~
'TIES CORPORATION

ORDER FOR APPROVAL %F PAYMENT

International Utilities Corporation, &
registered holding company, having ﬂled
applications pursuant to Section 12 (c)
of the Public Utility Holding Company
Act of 1935 and Rule U-12C-2 adopted
thereunder, for approval of the declara~
tion and payment out of capital or un-
earned surplus of a regular quarterly divi-
dend at the rate of 87Y%¢ per share on
the “$3:50 Prior Preferred Stock, and a
payment of 43%¢ per share on the $1.75
Preferred Stock on account of accumu-~
lated unpaid dividends; .

Hearings on such appHcations having
been held after appropriate notice; the
said matters having been consolidated
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for purposes of the record; the record
in this matter having been examined;
and the Commission having made and
filed its findings herein:

It is ordered, That the proposed pay-
ment of the dividends to the $3.50 Prior
Preferred Stock be approved, subject,
however, to the following conditions:

(1) That the propssed dividends on
the $3.50 Prior Preferred Stock shall be
charged to capital surplus, and that the
amount of such dividends so charged
shall be restored to capital surplus from
the first available earnings after Decem-
ber 31, 1938, after providing for 1939
dividends heretofore declared and paid;

(2) That International Utilities Cor-
poration shall notify the $3.50 Prior Pre-
ferred stockholders concurrently with the
receipt of dividends. that the dividend
payment received is subject to the above
condition; and, T

_(3) That the Commission reserve juris-
diction as to its approval of the declara-
tion and payment of the proposed divi-
dend to the $1.75 Preferred Stock.

By the Commission.

[sEaL] - Francis P. BRASSOR,
o Secretary.
[F. R. Doc. 40-501; Filed, February 2, 1940;
) 12:25 p. m.]

ES

United States of America—Before the
Securities and Exchange Commission

At a regular session of the Securities
and Exchange Commission, held at its
office in the City of Washington, D. C.,
on the 30th day of January, A. D. 1940,

[File No. 56-75]

I THE MATTER OF CONSOLIDATED ELEC-
TRIC AND GAS COMPANY

ORDER PERMITTING WITHDRAWAL OF
APPLICATION

Consolidated Electric and Gas Com-
pany, a registered holding company,
having filed an application and amend-
ments therefo pursuant to Rule U-12D-1,
promulgated under Section 12 (d) of the
Public Utility Holding Company Act of
1935, for approval of the sale of 2,000
shares of common capital stock of no
par value, and $209,000 principal amount
of First Mortgage 5% % Gold Bonds due
July 1, 1987, of its subsidiary, Citizens
Gas Company (Pennsylvania), the same
being all of the issued and outstanding
securities of that company, to Bioren &
Co., of Philadelphia, Pennsylvania;

The applicant- having- requested -per-
mission to withdraw the said ap-
plication, the Commission, being fully
advised in the premises, hereby consents
to the withdrawal of the said application
and to that effect

It is so ordered.

By the Commission.

[sEaL] Francrs P. BRASSOR,
- Secretary.
[F. B. Doc. 40-502; Filed, February 2, 1940;
- 12:25p.m.]

No.24——4

United Stales of America—Before the
Securities and Exzchange Commission

At a regular session of the Securities
and Exchange Commission held at its
office in the City of Washington, D. C.,
on the 2d day of February, A. D. 1940.

{File No.32-182]

In THE DMMATTER OF NORTHERK Iprana
Power Corrany, CenTRAL Irmrama
Power Correany, Huce M. Monnis,
SOLE SURVIVINNG TRUSTEE OF THE ESTATE
OF Mipranp UNITED COLIPANY

NOTICE OF AND ORDER FOR HEARING
(SUPPLELIENTAL)

Applications and declaration pursuant
to the Public Utility Holding Company
Act of 1935, having heretofore been duly
filed with this Commission by Northern
Indiana Power Company and Central
Indiana Power Company, and a notice of
and order for hearing thereon on Febru-
ary 6, 1940, having been issued by this
Commission, dated January 17, 1940, and
entitled “In the Matter of Northern In-
diana Power Company and Central In-
diana Power Company,” which order was
published in the FepEraL REGISTER on
January 19, 1940, Volume 5, No. 13, page
237; and further applications, pursuant
to said Act, relating to the same subject
matters as the applications and declara-
tion above mentioned, having been sub-
sequently filed with this Commission by
Hugh M. Morris, sole surviving trustee of
the Estate of Midland United Company;

It is ordered, That the proceedings un-
der the several applications and declara-
tion be joined for hearing of all of the
matters in issue in such proceedings, said
hearing to be held on February 6, 1940, at
10:00 o'clock in the forenoon of that day,
at the Securities and Exchange Build-
ing, 1778 Pennsylvania Avenue NW.,
‘Washington, D, C., and that such pro-
ceedings be consolidated. On such day
the hearing-room clerk in room 1102 will
advise as to the room where such hear-
ing will be held. At such hearing, if in
respect of any declaration, cause shall

be shown why such declaration shall be-

come effective.

Further notice of such hearing is here-
by given to such declarant or applicants
and to any other person whose partici-
pation in such proceeding may be in the
public interest or for the protection of
investors or consumers. It is requested
that any person desiring to be heard or to
be admitted as a party to such proceed-
ing file a notice to that effect with the
Commission on or before February 5,
1940.

The said further applications filed by
Hugh M. Morris, Sole Surviving Trustee
of the Estate of Midland United Com-
pany, relate to (1) the sale of $939,100
principal amount of the bonds of Cen-
tral Indiana Power Company to Central
Indiana Power Company; (2) the sale of
$200,000 principal amount of bonds of At-
tica Electric Company to Northern In-
diana Power Company; and (3) the ac-
quisition of the $100,000 Serial Note from
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Northern Indiana Power Company: as
described in the said order for and notice
of hearing dated January 17, 1940.

Applicant, Hugh M. Morris, Trustee of
the Estate of Midland United Company,
has designated Section 10 (a) (1) of the
Public Utility Holding Company Act of
1935 and Rules U-12F-1 or U-12D-1 pro-
mulgated under the Act, as applicable to
the above transactions.

By the Commission.

[sear] Frarcrs P. Brassozr,

Secretary.

[P. R. Doc. 40-503; Filed, February 2, 1940;
12:25p.m.]

United States of America—Before the
Securities end Exchange Commission

At a regular sa2zsion of the Securities
and Exchange Commission, held af its
office in the City of Washington, D. C.,
on the 2nd day of February, A. D. 1940.

{File No. 43-229]

Iry THE MATTER OF NORTHERN NATURAL Gas
Coxrarry, Dirrox, Rean & Co.

ORDER TO SHOW CAUSE

Northern Natural Gas Company, a reg-
istered holding company and a subsidi-
ary of Lone Star Gas Corporation, Th2
United Light and Rallways Company and
The United Light and Power Company,
and of North American Light & Power
Company and The North American Com-~
pany, registered holding companies, hav-
ing filed a declaration, and amendments
thereto, pursuant to Section T of the
Public Utility Holding Company Act of
1935, with respect to the issue and sale
of $16,000,000 asgrezate principal amount
of First Mortgase and First Lien Bonds,
Serles A, 3%49, due July 1, 1954, and
£6,000,000 ageregate principal amount of
Unsecured Promissory Notes, 215, each
of cald notes being in the principal
amount of $500,000; it being stafed in
the declaration that said bonds are to
be sold privately and not to be resold,
and that Dillon, Read & Co., 2 joint stock
association engaged in the investment
banking and securities underwriting
business, is to receive from the declarant
a fee in connection with the negotiation
or consummation of the sale of said
bonds, or for services in securing pur-
chasers, amounting to 1% of 1% of the
face amount sold, that is $80,000; a hear-
ing pursuant to such declaration having
been held by the Commission on July 25,
1939, and continued subject to the call of
the Trial Examiner, and the declaration
having been permitted to become efice-
tive as of August 1, 1939, subject to a
reservation of jurisdiction by the Coem-
mission fo determine at a lafer date,
whether the fee to b2 paid to Dillon, Read
& Co. in connection with the issue and
zale of said bonds is or is nof reasonzable,
and whether such fee should or should
not be paid; and

It appearing to the Commission that
Dillon, Read & Co., may stand in such



f
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relation to Northern Natural Gas Com-
pany that there is liable to be or to have
been an absence of arm’s-length bargain-
ing with respect to the transaction
whereby Dillon, Read & Co. negotiated
or consummated the sale of said bonds,
or rendered services in securing pur-
chasers. ‘

It is ordered, Pursuant to Rule U-
12F-2 of the General Rules and Regu-
lations promulgated under the Public
Utility Holding Company Act of 1935
that Northern Natural Gas Company and
Dillon, Reed & Co., and each of them
show cause on the 4th day of March,
1940, at ten o’clock in the forencon of
that day in Room 1103 of the Securities

and Exchange Building, 1778 Pennsyl-
vania Avenue, NW., Washington, D. C,,
why the Commission should not find that
Dillon, Reed & Co. stands or stood in
such relation to Northern Natural Gas
Company that there is liable to be or
to have been an absence of arm’s-length
bargaining with respect to the trans-
action whereby Dillon, Reed & Co. negoti-
ated or consummated the sale of said
bonds, or rendered services in securing
purchasers; and -

It is ordered, That Willis E. Monty be
and he hereby is designated to preside
at the hearing ordered herein. 'The of-
ficer so designated to preside at such
hearing is hereby authorized to exercise
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all powers granted to the Commission
under Section 18 (¢) of sald Act and to
a trial examiner under the Commission’s
Rules. of Practice; and

It is further ordered, That the pro-
cedings of the Order to Show Cause
provided for herein be consolidated with
the hearings on the declaration of
Northern Natural Gas Company fled
with this Commission pursuant to Sec=
tion 7 of said Act.

By the Commission,

[sEAL] Francis P. BRASSOR,
Secretary.

[F. R. Doc. 40-504; Filed, February 2, 1040;

12125 p. m.]



